
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at jhttp : //books . qooqle . com/ 



s5k? 'i'. : .v -V ':!■":' '■•;■.'• -' : 




"H-rJr A*O.S 



J&arbaro College fLtbrarg 




FROM THE FUND BEQUEATHED 



CHARLES SUMNER 

(Class of 1830) 
SENATOR FROM MASSACHUSETTS 



'For books relating to Politics and Fine Arts" 



THE INTERNATIONAL LAW ASSOCIATION 

MITRE COURT BUILDINGS, TEMPLE, LONDON, E.C. 



EEPOET 



OF THE 



TWENTY-FOURTH CONFERENCE 



HELD AT 



PORTLAND, MAINE, U.S.A. 

August 29th-31st, 1907 



Price to Non-Subscribers, Three Shillings and Sixpence 



LONDON 

Published for the Association 

By WEST, NEWMAN & CO., 54 Hatton Garden 

1908 




Judge of the High Court of Justice, London ; 
Baronet. 



vuC 



President of the Association. 



I'KKNA 



J .. 



> r 



: \ ! V | OH : 



»i1!.\\i\ ' •. 



/ \ i'/f ' ■ .'•. • • • 



.;/. -. 



* 'i </ ««•'/.. 



."..• \v 



vi 



( iv ) 

the presence of members from Belgium and Germany was 
much appreciated. 

The programme was opened with an inaugural address by 
the Hon. President of the Conference — the Hon. Simeon E. 
Baldwin, Chief Justice of Connecticut — which was heard with 
great interest and pleasure. In it the learned writer, 
surely with justification, found the mainspring of modern 
international law in the jural equality of States. The sub- 
ject of the peaceful settlement of international differences 
was then, as is usual at these Conferences, first discussed. 
Dr. Evans Darby's paper emphasized the point that at pre- 
sent there is a lull in the active progress of the Arbitration 
movement. Professor C. Noble Gregory, of the University 
of Iowa, introduced a novel element in suggesting that 
arbitration, if once thoroughly established, might be employed 
for applying the principle of the expropriation of property as 
between States where a purpose of general international 
benefit would be thereby advanced ; and Dr. A. C. Schroder, of 
Zurich, gave a useful history of Disarmament proposals. 

The subject of Divorce Jurisdiction, which aroused so much 
interest at Berlin, was again brought forward in a telling 
paper by Mr. W. G. Smith (Philadelphia), who was a member 
of the Divorce Congress, which has materially forwarded the 
movement for uniformity in the United States. Mr. J. Arthur 
Barratt, who spoke on the subject at Berlin, read an ex- 
haustive paper, dealing thoroughly with the juristic aspects 
of the question. On his proposition an important resolution 
was carried (which will be found on p. 99), establishing a 
Committee of Enquiry. 

The valuable and suggestive papers contributed by Lord 
Justice Kennedy and Mr. Justice Elliott, of Minnesota, on 
Contraband of War will provide important material for the 
future discussion of the subjects left undecided by the last 
Hague Conference. Mr. Justice Elliott's conclusions may 
perhaps be regarded as less conservative in character than 
those of the President. The discussion of the extent to which 
subordinate Legislatures are affected by the treaty-making 
power of the internationally sovereign State to which they 
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belong brought up the vexed question of State rights in the 
United States. Mr. Everett P. Wheeler (New York) and 
Professor Gregory dwelt strongly upon the supremacy of the 
Union Government, as well from a municipal as from an inter- 
national point of view ; but the doctrine of State rights found 
able and eloquent defenders in Mr. Farrer, of Louisiana, 
Mr. Hughes, of Virginia, and others. In this connection Mr. 
Justice Hodgins (Toronto) referred to the British system of 
making the application of treaties to the colonies dependent 
on their consent. Another aspect of treaties was put before 
the Conference by Sir Thomas Barclay, who pronounced an 
opinion adverse to the doctrine usually held by the statesmen 
and Courts of the United States, to the effect that concessions 
made by one nation to another, by way of bargain, cannot be 
claimed from it by others under the " most favoured nation " 
clause of commercial treaties. With this criticism many of 
the American members present appeared to agree. 

The Conference also discussed the " Drago Doctrine," in- 
troduced in a statesmanlike paper by the Hon. President (Chief 
Justice Baldwin) ; and the allied topics of the Protection of 
Subjects abroad — on which Mr. de Leval, Counsellor of the 
British Legation, Brussels, read an extremely clear and inter- 
esting paper — and of Double Imposts. The latter difficult 
question was ably treated by Dr. Erno Wittmann, of Buda- 
pest, and he succeeded in interesting the Conference to the 
point of resolving to appoint a committee to study the subject. 
Dr. Hindenburg, of Copenhagen, again favoured the Associa- 
tion by forwarding a paper, which was listened to with great 
attention, upon the advantages of the simple Dano-Norwegian 
system of taking evidence in court as of course for the use 
of foreign tribunals. Dr. Hindenburg is an acknowledged 
authority on the matter, and, it will be remembered, brought 
it into prominence at the Glasgow Conference of 1901. 

On the social side, very few moments were left to the 
members of the Association which were not occupied by some 
enjoyable festivity. The meetings were held in the morning 
and evening, and the evening sittings proved to be well 
attended and productive of good work. The Cumberland 
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(Maine) Bar Association entertained the American Bar 
Association and the International Law Association at an 
afternoon cruise which was made among the delightful 
" Thousand Islands " of the Bay of Casco. The members 
also enjoyed the hospitality of the Hon. W. L. Putnam, Judge 
of the Circuit Court of Appeals, at dinner at Old Orchard. 
The members of our Association were guests at the annual 
banquet of the American Bar Association, at which the guest 
of honour was the British Ambassador, who received the 
rare distinction of being elected an honorary member of the 
American Bar Association. 

The Conference owes a deep debt of gratitude to all who in 
a public or private capacity took part in the generous welcome 
and graceful hospitality extended to the Conference, notably 
Judge Putnam, the Mayor of Portland (Mr. Nathan Clifford), 
the American Bar Association, the Cumberland Bar Associa- 
tion, the Hon. C. F. Libby, its President, the Cumberland 
Club, and the municipality of Portland. In this connection, 
all who attended the Conference will have noted with deep 
feeling of regret the loss the city of Portland has sustained 
since their visit in the destruction of the fine Municipal 
Buildings which were among its most conspicuous ornaments, 
and also of many valuable archives which cannot be replaced. 

The presence of an official delegate from the Montreal Bar 
was a welcome sign of interest in the Association's work from 
.a country which it may be hoped will be the meeting-place of 
a future Conference. Another conspicuous feature of the 
proceedings was the attendance of His Excellency the British 
Ambassador (Dr. Bryce) at one of the sessions, and the 
presence of the Hon. Alton B. Parker, who was President 
this year of the American Bar Association. 

At the close of the Conference, Mr. Libby, Mr. J. Parker 
Kirlin (New York), Mr. Eugene Carver (Boston), and Dr. V. 
Schneider (Berlin), were elected members of the Council, and 
Mr.de Leval (Brussels) was placed upon the Executive Council. 

The Conference at Budapest in 1908 will be held from 
September 22nd to 25th inclusive. 
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THE INTEBNATIONAL LAW ASSOCIATION: 

Ittfl Object, Origin, akd Wohk. 



The Association for the Reform and Codification of the 
Law of Nations, as it was originally called, was founded at 
'Brussels, in a Conference held on the 10th, 11th, and 13th of 
October, 1878. 

The idea which led to the formation of our Association 
emanated from America. It appears to have had its incep- 
tion in the fertile brain of that far-sighted worker for peace, 
Blihu Burritt, " the learned blacksmith." It was taken up 
by his friend and colleague, the Bev. Dr. Miles, a fervent 
apostle of the same cause and Secretary of the American 
Peace Society. Dr. Miles brought it before the Hon. David 
Dudley Field, an eminent member of the New York Bar, the 
draftsman of the Civil Code of New York State, and subse- 
quently of a "Code of International Law." Under the 
auspices of Mr. Field and other American gentlemen, Dr. 
Miles came over to Europe to invite adhesions to the idea of 
an International Association to prepare a Code of Inter- 
national Law, and on his return an American committee 
was formed under the title of " The International Code 
Committee." 

Before Dr. Miles's visit, a number of leading international 
lawyers on the continent of Europe had been considering 
the desirability of forming an Association with the object of 
establishing on a scientific basis the foundations of inter- 
national jurisprudence. A meeting was held at Ghent, 
where M. Bolin-Jaequemyns, the initiator of the movement, 
was Professor of International Law, in September, 1878, 
and resulted in the formation of the Institute of Inter- 
national Law. A deputation of eight members was there 
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appointed to attend the Conference held the following month 
at Brussels, which established the Association for the Beform 
and Codification of the Law of Nations. 

The two bodies have proceeded from the first on different 
lines, as respects both their constitution and their objects. 
The Institute is a purely scientific body, composed of experts, 
elected by co-option, whose qualification is that they have 
already contributed by published writings of acknowledged 
merit to the development of international law. The Asso- 
ciation welcomes to its membership not only lawyers, 
whether or not specialists in International Law, but ship- 
owners, underwriters, merchants, and philanthropists, and' 
receives delegates from affiliated bodies, such as Chambers 
of Commerce and Shipping, and Arbitration or Peace 
Societies, thus admitting all who, from whatever point of 
view, are interested in the improvement of international 
relations. This difference of constitution has naturally led 
to a corresponding difference in the nature of the work done. 
The Institute has applied itself to the scientific study of the 
various branches of International Law, and has adopted 
series of resolutions or drafted model Codes on a great 
number of subjects, falling under the heads of Public and 
Private International Law. These schemes, drafted by a body 
of experts, representing all the principal nations of the civilized 
world, have furnished statesmen and practical lawyers with 
valuable material for settling the difficult questions which 
arise in modern life between nations, or the citizens of 
different nations. At the Twentieth Conference of our 
Association, held at Glasgow in 1901, the President, Lord 
Alverstone, speaking from his experience during twelve and 
a half years as legal adviser to the British Government, bore 
witness in emphatic terms to "the great benefits bestowed 
upon humanity, and the additions made to legal knowledge, 
by those men who are willing to study international law 
from the philosophical and historic point of view." 

Our Association, without attempting this purely scientific 
treatment of questions of international law, has occupied 
itself in popularising such questions by public discussion, in 
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bringing to bear on their solution the suggestions of practical 
men — shipowners, merchants, and practising lawyers of 
different nationalities — and in formulating recommendations 
likely to have practical effect. 

The formation of both Associations, so nearly coeval, was 
favoured by the circumstances of the time. The dispute 
between the United States and the United Kingdom as to 
the responsibility of the British Government for the injury 
inflicted on American commerce by the cruiser Alabama and 
other vessels, which had been allowed to escape from British 
ports and had been commissioned by the Confederate Govern- 
ment, was the first international dispute of grave importance 
to be submitted to a Court of International Arbitration. 
The tribunal sat at Geneva in 1872, and decided that Great 
Britain was liable in damages, which it assessed at 15,500,000 
dollars in gold. The acceptance of this decision by the 
British Government, with ijhe result that the dispute, 
which at one time seemed almost certain to develop 
into war between two of the most powerful and civilized 
nations of the world, received an amicable settlement, and 
gave a powerful impetus to the idea of arbitration as 
a substitute for war. This was followed, in 1878, by the 
adoption in the House of Commons of Mr. Henry Richard's 
motion urging the British Government "to enter into com- 
munication with foreign Powers, with a view to further 
improvement in International Law, and the establishment 
of a general and permanent system of arbitration" — a pre- 
cedent which was followed the same year by the Italian 
Chamber of Deputies, and in 1874 by both branches of the 
American Congress, the Dutch Parliament, and the Swedish 
Diet. 

The title "Association for the Reform and Codification 
of the Law of Nations," originally given to the new organi- 
zation, was evidently due to the conviction entertained by 
most of its founders, especially by the distinguished 
American jurists who took so important a part in its 
establishment, that a Code of International Law must 
precede any general resort to International Arbitration, and 
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that the want of such a Code was the great obstacle which 
hindered the general substitution of Arbitration for War. 
This belief was probably in great measure due to the fact 
that in the Alabama case, falling as it did within a branch 
of international law which was then, and still is, in a specially 
doubtful and undefined condition — that of the rights and 
duties of neutral towards belligerent States — it was deemed 
necessary to lay down in the Treaty of Washington itself 
three rules of law, which the arbitrators were to take as their 
guide for the settlement of the dispute. But the great 
majority of questions arising between nations, as between 
individuals, do not so much depend on points of law as on 
issues of fact ; whilst there are oases in which it is important 
that the tribunal should have a large discretion to arrange a 
compromise that may give general satisfaction, rather than 
pronounce a decision based on rigid legal rules. In one 
important case, that of the Behring Sea fisheries, it was 
found best first to settle, by means of an arbitral tribunal, 
the issues which had arisen, and in which sharply conflicting 
pecuniary interests were at stake, and then to appoint an 
International Commission to draw up regulations, in the 
common interests of all nations, to prevent similar conflicts 
for the future. 

Experience may certainly be said to have proved that the 
codification of international law was not an essential pre- 
requisite to the progress of international arbitration. How 
rapidly the practice of arbitration in international disputes 
has increased will be seen from the following table, taken from 
an article by M. La Fontaine, member of the Belgian Senate, 
which appeared in the Revue de Droit International * : — 

From 1794 to the end of 1840, there were 23 arbitrations, being an 
average of one in two years. 

From 1841 to the end of 1860, there were 20 arbitrations, being an 
average of one every year. 



* The article in question was a summary of M. La Fontaine's valuable 
work, "Pasicrisie Internationale" (Berne, Imprimerie Stampfli, 1902), 
containing a " documentary history of International Arbitrations " to the 
end of the nineteenth century. The list is not absolutely complete. 
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From 1861 to the end of 1880, there were 44 arbitrations, being an 
average of nearly two every year. 

From 1881 to the end of 1900, there were 90 arbitrations, being an 
average of four and a half every year. 

To this it may be added that in a paper read at our 
Twenty-first Conference, held at Antwerp in 1908, Dr. W. 
Evans Darby, Secretary of the London Peace Society, 
enumerated fifty-four fresh cases of arbitration within the 
two and three-quarter years since the beginning of the 
twentieth century, being at the rate of twenty per annum. 

How far the action of our Association was due to these 
considerations may be doubted; but certain it is that its 
members did not make any serious attempts to codify inter- 
national law, a task for which it was less well equipped than 
the Institute, composed entirely of experts in International 
Law. The Association, under the direction of an Executive 
Council formed in London, soon turned its attention to more 
immediately practical questions, whilst always maintaining 
the subject of International Arbitration at the head of its 
programme. In 1877, when it had existed for only four 
years, it achieved what is still its greatest triumph in the 
direction of practical reform, the unification of the rules of 
General Average. The general principle, derived from the 
Boman Civil Law, that in case of a sacrifice of part of 
the property in a shipping adventure for the common good 
all parties concerned in the adventure should share in the 
loss, had been applied differently, as regards the numerous 
details involved, by legislation and judicial decision in 
different countries. The consequence was that the burden 
laid upon the different parties varied greatly according to 
the country whose law governed the particular case, whilst 
the determination of that country depended on the merest 
accident. Already the subject had been brought before 
three International Congresses summoned by the British 
" National Association for the Promotion of Social Science/ 1 
at Glasgow in 1860, in London in 1862, and at York in 
1864. But the rules drawn up and revised at those Con- 
gresses had failed to receive the general approval of the 
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commercial world. At our Antwerp Conference these rules 
were once more revised, and almost immediately came into 
general use, as the York -Antwerp Rules of General Average. 
They were once more revised at our Liverpool Conference in 
1890, and are to-day incorporated into bills of lading and 
charter-parties all over the world. 

At its successive Conferences, now numbering twenty- 
four, the Association has been presided over by many dis- 
tinguished men, and has discussed many important subjects 
affecting international relations. As the result of these 
discussions resolutions have been adopted, or model rules of 
law or practice have been drafted, which have undoubtedly in 
some cases exercised an important influence on legislation in 
the various States; whilst others of the reforms desired' 
by the Association still await execution, whether by inter- 
national treaty, by State legislation, or by business contracts. 
The following record of the various Conferences, with the 
names of their Presidents and notices of some of the more 
important topics dealt with, will give an idea of the work 
of the Association : — 

1st Conference, Brussels, 1873. President, M. Auguste Visschers, 
Brussels. 

2nd Conference, Geneva, 1874. President, Hon. David Dudley 
Field, New York. 

3rd Conference, The Hague, 1875. President, Hon. David Dudley 
Field, New York. 

4th Conference, Bremen, 1876. President, Sir Teavees Twiss, Q.C., 
London. Adopted " Principles for an International Law to govern Bills 
of Exchange." 

5th Conference, Antwerp, 1877. President, Bight Hon. Lord O'Hagan, 
Dublin. Adopted " York- Antwerp Rules of General Average." 

6th Conference, Frankfort, 1878. President, Hon. David Dudley 
Field, New York. 

7th Conference, London, 1879. President, Right Hon. Sir Robert 
J. Peillimore, London. 

8th Conference, Berne, 1880. President, Dr. Feiedrich SiEVEKiNa. 
Hamburg. 

9th Conference, Cologne, 1881. President, Herr H. H. Meier, Bremen. 

10th Conference, Liverpool, 1882. President, Right Hon. Lord 
O'Hagan, Dublin. 

11th Conference, Milan, 1883. President, Sir Travers Twiss, Q.C, 
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London. Adopted Resolutions on the Slave Trade and Collisions at Sea, 
and Bales for the Execution of Foreign Judgments. 

12th Conference, Hamburg, 1885. President, Dr. F. Sieveking, 
Hamburg. Adopted Code of Affreightment. 

13th Conference, London (II.), 1887. President, Son. Sir Charles 
Pabker Butt, London. 

14th Conference, Liverpool (II.), 1890. President, Dr. F. Sieveking, 
Hamburg. Bevised York-Antwerp Bules of General Average. 

15th Conference, Genoa, 1892. President, Commendatore P. Boselli, 
Turin. Beceived exhaustive Beport on Jurisdiction in Territorial Waters. 

16th Conference, London (III.), 1893. President, Dr. F. Sieveking, 
Hamburg. Adopted " London Bules of Affreightment." 

17th Conference, Brussels, 1895. President, Sir Biohard E. Webster 
(Lord Alverstone), London. Adopted Bules of Procedure for Inter- 
national Arbitration, Bules of Jurisdiction in Territorial Waters, and 
Besolutions on Collisions at Sea. 

18th Conference, Buffalo, 1899. President, Hon. Mr. Justice Kennedy, 
London. Adopted Besolutions on Marine Insurance. 

19th Conference, Bouen, 1900. President, Hon. Simeon E. Baldwin, 
New Haven (Conn.). Discussed Immunity of Private Property at Sea 
from Capture. 

20th Conference, Glasgow, 1901. President, Bight Hon. Lord 
Alverstone, London. Adopted Bules of Marine Insurance. Discussed 
International Agreement as to Assistance Judiciaire and Proposal for 
General Treaty of Arbitration between Great Britain and France. 

21st Conference, Antwerp (II.), 1903. President, M. Auguste Beer- 
naert, Brussels. Discussed British Participation in Conferences on 
Private International Law and Maritime Law, and Model Treaty for 
Execution of Foreign Judgments. Adopted Bule as to Effect of Captain's 
Fault on Incidence of General Average. Beceived statements of Com- 
pany Law in various countries. 

22nd Conference, Christiania, 1905. President, Mr. F. V. N. Beich- 
if ann, Trondhjem. Discussed Law of Belligerency and Neutrality and 
International Prize Court of Appeal ; Legal Belations of Charterers to 
Shipowners ; the Extension of the Berne Bail way Transport of Goods 
Convention, 1890; and received Draft Code of Bules for International 
Becognition of Foreign Companies. 

23rd Conference, Berlin, 1906. President, His Excellency Dr. B. 
Koch, Berlin. Adopted Code of Bules for International Becognition of 
Foreign Companies. Discussed Immunity of Private Property from 
Maritime Capture ; Neutrality ; Naturalization, Foreign Pauper Litigants 
and Security for Costs ; Legal Belations of Charterers and Shipowners ; 
Cases of Difficulty under York- Antwerp Bules. 

24th Conference, Portland, Maine, 1907. President, Bt. Hon: Lord 
Justice Kennedy, London. Discussed Contraband of War, Treaties, 
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Intervention on behalf of persons- who reside in, or contract with, Foreign 
States, and Double Imposts, and resolved to appoint a Committee on 
Divorce Jurisdiction. 

Apart from the importance of the actual decisions arrived 
at after open discussion by these Conferences, they have 
had perhaps an even greater value in the opportunities 
which they have afforded for men of different nationalities, 
interested in similar questions, to meet one another in 
friendly discussion and in social intercourse. The generous 
hospitality everywhere extended, by the municipal and other 
authorities of the cities in which the Conferences have been 
hold, to visitors from other lands who have come amongst 
them has drawn together citizens of different nationalities, 
and enabled them to understand better their respective 
points of view in international relations. 

In one important branch of its labours the Association 
now has a valued collaborator in the field of practical 
reform and unification of law. The International Maritime 
Committee, founded in 1896 by one of our members in 
Belgium, M. Louis Franck, and in which many other 
members of the Association take an active part, gives 
promise of attaining important results. 

An understanding has been come to between the two 
organizations by which, apart from special circumstances, 
their Conferences will be held in alternate years. 

All three bodies — the Institute of International Law, the 
International Law Association, and the Maritime Law 
Committee (to which may now be added the International 
Law Association of America) — are working on their different 
lines towards the same object — the minimizing of occasions 
for international friction and international disputes by the 
assimilation of the laws and practice of the different States. 
They are thus seeking to promote what the late Prime Minister 
of the United Kingdom, the Bight Hon. A. J. Balfour, declared 
to be the sentiment which European statesmen ought most 
sedulously to cultivate, "the spirit of international toleration, 
international comprehension, and, if it may be, international 
friendship and international love." 
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CONSTITUTION OF THE ASSOCIATION. 



I. The name of the Association shall be " The Name. 
International Law Association." 

II. The Association shall consist :— Members. 

1. Of all those who participated in the Con- 

ference at Brussels, commencing the 
11th October, 1878; 

2. Of all who on their application are or who 

shall be admitted by this Conference, 
or by a future one, or by the Executive 
Council ; 

3. Of such delegates from other Associations, 

formed for the prosecution of the same 
objects, as may be approved by the 
Executive Council; each of which 
Associations is to be entitled to nomi- 
nate from time to time two delegates ; 

4. Of Honorary Members. 

III. The objects of the Association shall be the Objects. 
Reform and Codification of the Law of Nations. Its 
relations with the Institute of International Law, 
founded at Ghent in September, 1878, shall be such 

as were determined by the Conference at Brussels in 
October, 1873. 

IV. There shall be an Honorary President, a Officers. 
President, Honorary Vice-Presidents, Vice-Presi- 
dents, a Treasurer, a Council of sixty Members, of 
whom eighteen shall be an Executive Council, and a 
General Secretary, with such other Secretaries and 
Officers as the Executive Council may from time to 

time appoint. 

V. At each Annual Conference the Presidents Election 
and other Officers shall be appointed for the year of cer8. 
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ensuing, and shall continue in office until others are 
appointed. The office of President shall not be 
tenable for more than two successive years. The 
office of General Secretary shall be permanent, 
subject to change by the Association at any 
Annual Conference. The duties of the General 
Secretary and of the other officers shall, except 
as herein provided, be fixed by the Executive 
Council. 
Function VI. The Executive Council shall have the general 
tive x " direction of the affairs of the Association in the 
Council, intervals between the Conferences. It shall have 
power to appoint Vice-Presidents, to make Bye- 
laws, to appoint Committees for special objects, to 
fill vacancies occurring between the Annual Con- 
ferences, and to fix upon such place or places of 
business as may be expedient. It shall also have 
the power of nominating Honorary Vice-Presidents, 
approving Local Committees, and nominating for 
the year all such officers as the Association shall 
omit to nominate at its Annual Conference. The 
President, Vice-Presidents, Treasurer, and Hon. 
General Secretaries shall be ex officio Members of 
the Executive Council. Five Members shall con- 
stitute a quorum of the Executive Council, inclusive 
of any ex officio Members who may be present at the 
meeting of the Executive Council. 
Con- VII. There shall be an Annual Conference of 

the Association, to be held at such time and place 
as shall have been appointed at the preceding 
Annual Conference or by the Executive Council, 
and also such other Conferences as in the opinion 
of the Executive Council circumstances may render 
expedient. 
Quorum. VIII. The Members present at the time and 
place fixed for the opening of an Annual Conference 
shall constitute a quorum for the transaction of 
business. 
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IX. The order of business at each day's meeting Order of 

i n v » "m business. 

shall be as follows : — 

1. Beading the minutes of the preceding 

meeting, unless the reading is dispensed 
with by a vote of the Conference ; 

2. Eeceiving such communications as may 

be recommended by the Executive 
Council for the consideration of the 
Association ; 
8. Discussing such propositions as may be 
recommended by the Executive Council 
for discussion, and disposing thereof as 
the Conference may determine. 

X. The language in 'which the discussions shall Language. 
be carried on and the minutes kept shall be that of 

the country where the Conference is held, unless 
the Conference otherwise direct; but each Member 
may write or speak at his option in his own 
language. 

XI. A Member shall not speak more than once Speeches. 
on the same subject, except in reply or explanation, 

and not more than ten minutes at a time, except by 
leave of the Conference. 

XII. After each Annual Conference its Trans- Trans- 
actions shall be published in a volume, under the actlons * 
direction of the Executive Council, which volume 

shall contain the Minutes of the Conference and 
such Papers as may be ordered to be printed. 

XIII. Each Member of the Association shall pay Contri- 
to the Treasurer an annual sum of One Pound butlons - 
sterling, or its equivalent, or a sum of Ten Pounds 
sterling, or its equivalent, for life membership. 
Each Association admitted to membership shall, 
however, be required to pay an annual sum of Two 
Pounds sterling, or its equivalent. Each such 
Association may nominate to any Conference any 
number of delegates not exceeding five, provided 

that for every delegate beyond two such Association 
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shall pay a further sum of One Pound sterling, or its 
equivalent. 

XIV. No expenditure shall be made, nor liability 
incurred, beyond the amount of funds in the hands 
of the Treasurer. 

XV. This Constitution may be amended at any 
Annual Conference by a vote of three-fourths of the 
members present; two days' previous notice having 
been given of the motion to amend. 
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OFFICERS OF THE ASSOCIATION. 



jponorarg ^resibeiti. 

The Rt. Hon. Lord Alverstone, G.C.M.G., D.G.L., Lord Chief Justice of 
England. 

|}rtsibntt. 

The Hon. Sir Walter G. F. Phillimore, Bart., D.G.L., Judge of the High 
Court of Justice, London. 



AMERICA (UNITED STATES). 
Hon. Bancroft Davis, late Minister-Plenipotentiary at the Court of Berlin. 

BELGIUM. 
M. Augusts Beernaert, Minister of State, Brussels. 

CANADA. 
Bt. Hon. Sir Henrt Strong, formerly Chief Justice of Supreme Court, Ottawa. 

CHINA. 
His Excellency Kuo-Taj-in, late Envoy-Extraordinary and Minister-Plenipoten- 
tiary at the Court of St. James's. 

FRANCE. 
Monsieur A. Boucher-Cabart, President of the Court of Appeal, Paris. 
Monsieur Richard Waddington, Senator for the Department of the Seine- 
Inferieure, and President of the Rouen Chamber of Commerce. 

GERMANY. 
His Excellency Dr. R. Koch, Imperial Privy Councillor, Berlin. 
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BELGIUM 

CAPE COLONY.. 

DENMARK 

»» • • 

ENGLAND 



ITALY. 
Commendatore P. Boselli, Secretary of State for Industry and Commerce, 
President of the Academy of Sciences, Turin. 

JAPAN. 
His Excellency Viscount Masataka Kawasse, late Envoy-Extraordinary and 
Minister-Plenipotentiary at the Court of St. James's. 

NETHERLANDS. 
Dr. F. B. Coninok-Liefsting, Vice-President of the Supreme Court of the 
Netherlands. 

. M. Charles Le Jeune, Antwerp. 

. M. Louis Franck, Antwerp. 

. Rt. Hon. Sir J. H. De Villiebs, K.O.M.G., Chief 

Justice, Capetown. 
. Dr. C. Goos, Ministre des Cultes, Copenhagen. 
. Dr. Jur. A. Hindenbubg, Avocat a la Cour 

Supreme du Danemark, et Avocat Consultant 

des Ministeres Danois, Copenhagen. 
. The Rt. Hon. Sir J. Gorell Barnes, President of 

the Probate, Divorce, and Admiralty Division 

of the High Court of .Justice, London. 
. The Rt. Hon. Sir Gainsfobd Bruce, late Judge of 

the High Court of Justice, London. 
» The Rt. Hon. Sir William R. Kennedy, Lord 

Justice of Appeal, London. 
The Hon. Sir John Bigham, Judge of the High 

Court of Justice, London. 
. The Hon. Sir Joseph Walton, Judge of the High 

Court of Justice, London. 
. Sir Thomas Barclay, LL.B., Ph.D., Paris. 
. Sir John Gray Hill, Liverpool, formerly President 

of the Law Society. 
. M. £douard Clunet, Avocat a la Cour d'Appel, 

Paris. 
. M. Octave Marais, Ancien Batonnier de l'ordre 

des Avocats, Rouen. 
. Dr. Paul Govare, Avocat a la Cour d'Appel, Paris. 
. Dr. F. Sievekino, President of the Hanseatic High 

Court of Appeal, Hamburg, ex-President of the 

Association. 
. Dr. R. Martin, President of the Hanseatic High 

Court of Appeal, Hamburg. 
. Dr. Riesser, Professor at the University, Berlin. 
Dr. Felix Meyer, Judge of the Prussian Court of 

Appeal, Berlin. 



FRANCE 



GERMANY 
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ITALY 

i» • • 

JAPAN 
NETHERLANDS 

NORWAY 

SCOTLAND 

»» • • 

UNITED STATES 



Chas. F. Gabba, Professor in the University of 
Pisa. 

Gomm. Aug. Plebantoni, Senator of the Kingdom 
and Professor in the University of Naples. 

Marchese Alessandbo Corsi, Turin. 

Professor Sakuye Takahashi, LL.D., The Law 
College, Imperial University, Tokio. 

Dr. T. M. C. Asseb, Counsel to the Ministry of 
Foreign Affairs, and Professor in the University 
of Amsterdam. 

F. V. N. Beichmann, President of the Court of 
Appeal, Trondhjem. 

Dr. Oscar Platou, Christiania. 

Rt. Hon. Lobd Dunedin, Lord Justice General, 
Edinburgh. 

Rt. Hon. C. Scott Dickson, K.C., Edinburgh. 

David Murray, Esq., LL.D., Glasgow. 

Hon. Simeon E. Baldwin, M.A., LL.D., Chief 
Justice of the Supreme Court of Errors, New 
Haven, Connecticut, and Professor of Con- 
stitutional Law, in Yale University, ex-Presi- 
dent of the Association. 

Hon. Robert D. Benedict, LL.D., Counsellor-at- 
Law, New York. 

Cephas Brainebd, Counsellor-at-Law, New York. 



Chairman of the Executive Council : 
The Hon. Sir Walter G. F. Phillimobe, Bart., D.C.L. 



Ex officio. 



*The President, 

*The Vice-Presidents, 

*The Treasurer, 

*The Hon. Gen. Secretaries, t 

Aabs, J. Andersen, Christiania. 
*Acland, R. B. D., K.C., London. 
•Alexandeb, J. G., LL.B., Tunbridge Wells. 
*Angier, Sir Theodore, London. 
*Abnold, W., London. 

Autban, Dr. F. 0., Marseilles. 
'Barbatt, J. Arthur, London. 
•Bate, J. Pawley, LL.D., London. 

Bensa, Prof. Enrico, Genoa. 

Beblingibbi, Prof. Aw. Francesco, Genoa. 

Carver, Eugene P., Boston. 
*Cox-8inclair, E. W. S., London. 



* Members of the Executive Council. 
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•Darby, W. Evans, B.D., LL.D., London. 

Dub, Beidar, Ghristiania. 
*Elmslie, E. W., London. 

Faerden, Anders, Ghristiania. 

Fliflet, G., Ghristiania. 

Fromaoeot, Dr. Henri, Paris. 

Glover, Sir John, London. 
•Hamilton, W. F., K.C., London. 

EntLiN, J. Parker, New Tork. 

Lanolois, Jacques, Antwerp. 
•Leval, Gaston de, Brussels. 

Libby, G. F. f Portland, Maine, U.S.A. 

Marais, Dr. Georges, Paris. 

Martitz, Prof, von, Berlin. 
*Mc Arthur, Charles, M.P., London. 

Passy, Frederic, Paris. 

Platt, Gh., Philadelphia, U.S.A. 

Bawle, Francis, Philadelphia, U.S.A. 

Bolin, Edouard, Brussels. 

Schirrmeister, Dr. Gustav, Berlin. 

Schneider, Dr. Victor, Berlin. 
•Scott, Leslie F., London. 
•Snape, Alderman Thos., Liverpool. 

Stocquart, Dr. Chas. A. Emile, Brussels. 
•Stubbs, Charles, M.A., LL.D., London. 
•Trueblood, Dr. B. F., Boston, Mass., U.S.A. 
•White, John Bell, London. 



ftrtaeawr. 

The Rt. Hon. The Earl op Jersey, P.O., G.C.B., G.C.M.G. 

^ mi furs. 

i 
Messrs. Child A Go., 1, Fleet Street, London, E.C. 

fjonorarg (^nural SbuntmtB. 

G. G. Phillimore, B.G.L., M.A., London. 
Thomas Baty, D.C.L., LL.D., London. 

gtsstfliani Surttarg. 
J. B. Porter, London. 

• Members of the Executive Council. 
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MEMBERS OF THE ASSOCIATION/ 



An obelisk (f) signifies Life Membership. 

Aars, J. Andersen, Christiania. 

Acland, B. B. D., K.O., 2, Hare Court, Temple, London, E.C. 

Aebts, Alphonse, Vice-President, Chamber of Commerce, Antwerp. 

Alexander, J. G., LL.B., 3, Mayfield Boad, Tunbridge Wells. 

Alexander, Lucien H., Counsellor-at-Law, Philadelphia, U.S.A. 

Alexander-Katz, P., Leipzigerstrasse 39, Berlin, W. 

Allan, Mdrison, Advocate, 33c, Beach Street, Penang, Straits Settlements. 

Allen, F. Sturges, Counsellor-at-Law, 246, Central Street, Springfield, Mass., 

U.S.A. 
fALVERSTONE, Bt. Hon. Lord, P.O., G.C.M.G., D.C.L., Lord Chief Justice of 
England, Royal Courts of Justice, London, W.C. 

Anderson, Chandler P., Counsellor-at-Law, 35, Wall Street, New York. 

Anderson, Elrridoe B., Counsellor-at-Law, 45, Milk Street, Boston, Mass., 
U.S.A. 

Anoier, Sir T. V. S., Exchange Chambers, St. Mary Axe, London, E.C. 

Arnaud, Ehile, Notaire, Luzarches, Seine-et-Oise, France. 

Arnold, W., 2, Lime Street Square, London, E.C. 

Asser, Professor T. M. C, Councillor of State, Amsterdam. 

Association of Average Adjusters, Bartholomew Lane, London, E.C. 

Austro-Hungarian Lloyd's Steam Navigation Company, Trieste. 

Autran, Dr. F. C, 62, Bue Montgrand, Marseilles. 
fATERURY, Bt. Hon. Lord, P.C., F.B.S., 6, St. James's Square, London, S.W. 

Aybbs, George D., Counsellor-at-Law, Lincoln, Nebraska, U.S.A. 

Badcock, B. F., 17, Water Street, Liverpool. 

Bailey, Hollis B., Counsellor-at-Law, 19, Congress Street, Boston, Mass., 

U.S.A. 
t Baldwin, Hon. Simeon E., LL.D., Chief Justioe of the Supreme Court of 

Errors, 69, Church Street, New Haven, Conn., U.S.A. 
Barbey, Georges, Avocat a la Cour d'Appel, 8, Boulevard Malesherbes, Paris. 
Barclay, Sir Thomas, LL.B., Ph.D., 17, Bue Pasquier, Paris. 
Barclay, Shepard, Counsellor-at-Law, St. Louis, U.S.A. 
Barnes, Bt. Hon. Sir J. Gorell, P.C., President of the Probate, Divorce, and 

Admiralty Division, Boyal Courts of Justice, London, W.C. 

* The Secretaries will be glad to be informed of any change of address. 
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Barnett, J. F., Counsellor-at-Law, 126, North Lafayette Street, Grand Rapids, 

Michigan, U.S. A. 
Baeratt, J. Aethub, LL.B., 3, Temple Gardens, Temple, London, E.C. 
Babtlbtt, Edmund M., National Bank Buildings, Omaha, Nebraska, U.S.A. 
Bate, J. Pawley, LL.D., 11, New Square, Lincoln's Inn, London, W.C. 
Baty, Thomas, D.O.L., LL.D., 1, Mitre Court Buildings, Temple, London, E.C. 
Beernaert, Auguste, Ministre d'Etat, Brussels. 

Beichmann, P. V. N., President of the Court of Appeal, Trondhjem, Norway. 
Bell, E. S. Mobeely, 11, New Court, Carey Street, London, W.C. 
Benedict, E. G., Counsellor-at-Law, 79, Wall Street, New York. 
Benedict, Hon. Robert D., LL.D., 68, Wall Street, New York. 
Bensa, Professor Enrico, Via S. Bernardo 19, Genoa. 
Berentzen, Otto, Christiania. 

Berlingieei, Professor Aw. Francesco, Via Garibaldi 20, Genoa. 
Bigham, Hon. Sir J. C, Judge of the High Court of Justice, London, W.C. 
Bisschop, Dr. Roosegaarde, 3, Paper Buildings, Temple, London, E.C. 
Bjercke, Trygye, Christiania. 
Blaess, Walther, 44, Longue Rue Neuve, Antwerp. 
Blodgett, Edward E., Counsellor-at-Law, 70, State Street, Boston, Mass., 

U.S.A. 
Boddaert, Henri, Avocat, 46, Coupure, Ghent. 
Boding ton, O. E., 6, Boulevard des Capuoins, Paris. 
Bogen, Peder, Sandef jord, Norway. 
Bogh, Vollert H., M.D., Christiania. 

Bonaparte, Charles J., LL.B., 216, St. Paul's Street, Baltimore, U.S.A. 
Boye, Thoryald, Department of Justice, Christiania. 
Boselli, Commendatore P., President of the Academy of Sciences, Turin. 
fBoucHER-CADART, Alfred, President de la Cour d'Appel, 78, Avenue de la 

Grande Armee, Paris. 
Bracctforti, Professor Dr. Conte Ferdinando, Via Orso 17, Milan. 
Brainerd, Cephas, Counsellor-at-Law, 92, William Street, New York. 
Brainerd, Ira H., Counsellor-at-Law, 92, William Street, New York. 
Bredal, Johan, Christiania. 

Breen, W. P., Hamilton Bank Buildings, Fort Wayne, Indiana, U.S.A. 
Brewster, Hon. Lyman D., Danbury, Conn., U.S.A. 
Briggs, William, LL.D., Burlington House, Cambridge. 
Brightly, F. F., Counsellor-at-Law, 134, South 9th Street, Philadelphia, U.S. A. 
Britannia Steam Ship Insurance Association, Limited, 17, Graceohurch 

Street, London, E.C. 
British Shipowners' Mutual Protection and Indemnity Association, 23, Rood 

Lane, London, E.C. 
British Steamship Owners' Association, 26, St. Thomas Street, Sunderland. 
Brown, Sir A. Hargreaves, Bart., M.P., 12, Grosvenor Gardens, London, S.W. 
Brown, Hon. Judge Addison, LL.D., 45, West 89th Street, New York. 
Browne, J, H. Balfour, E.C, 41, Parliament Street, London, S.W. 
Bruce, Rt. Hon. Sir Gainsford, P.C., Yewhurst, South Bromley, Kent. 
Bruce, T. Boston, 3, Paper Buildings, Temple, London, E.C. 
Brull, Dr. Ignaz, C.M.G., H.B.M. Consul, Budapest. 



( XXV ) 

Bryan, J. P. K., Counsellor-at-Law, Charleston, South Carolina, U.S. A. 

Bryant, J. D., Counsellor-at-Law, 53, State Street, Boston, Mass., U.S.A. 

Budapesti Ugyvedx Kamara, Szemere-utca, Budapest. 

Bull, Johs., Toneberg, Norway. 

Bultheel, Cyrille, Avoeat, 1, Bue Beaumont, Dunkerque, France. 

Buboes, W. H., Counsellor-at-Law, El Paso, Texas, U.S.A. 

Burnham, Telford, 28, 44th Street, Chicago, U.S.A. 

Butler, Charles Henry, 1535, 1 Street, Washington, D.C., U.S.A. 

Butler, W. H., 105, Canning Street, Liverpool. 

Buzzati, Professor J. C, S. Marco 12, Milan. 

Cameron, Hon. J. D., Winnipeg. 

Campbell, Charles Macalbsteb, The Hughes Block, 16th Street, Denver 

Colorado, U.S.A. 
Campbell, Frederick B., Counsellor-at-Law, 54, Wall Street, New York. 
Campbell, Bt. Hon. J. A., 2, Princes Gardens, London, S.W. 
Captain, M. S., 11, Hornby Boad, Bombay. 
Carter, Malcolm, 2, Middle Temple Lane, London, E.C. 
Carver, Eugene P., 28, State Street, Boston, Mass., U.S.A. 
Cassano, Prince de, 34a, Porta Pinoiana, Borne. 
Chamber of Commerce, Antwerp. 
Chamber of Commerce, Bremen. 
Chamber of Commerce, Hamburg. 
Chamber of Commerce and Shipping, Hull. 
Chamber of Commerce, Leipzig. 

Chamber of Commerce of America, 8, Cook Street, Liverpool. 
Chamber of Commerce, Bouen. 
Chamber of Shipping of the United Kingdom, 5, Whittington Avenue, 

Leadenhall Street, London, E.C. 
Chamberlain, Hon. Loyed E., Counsellor-at-Law, Brook ton, Mass., U.S.A. 
Chancellor, Justus, Chicago, U.S.A. 
Charteris, A. H., LL.B., 79, West Begent Street, Glasgow. 
Chauncy, Chas., 251, South Fourth Street, Philadelphia, U.S.A. 
Clark, Martin, 1012-1018, Guaranty Building, Buffalo, U.S.A. 
Clarkson, Walter B., Counsellor-at-Law, Jacksonville, Florida, U.S.A. 
Clasens, Leon, Avoeat a la Cour d'Appel, 56, Bue de l'Ecuyer, Brussels. 
Cleaveland, Hon. Livingston W., Counsellor-at-Law, New Haven, Conn., 

U.S.A. 
Clifford, Nathan, Counsellor-at-Law, Portland, Maine, U.S.A. 
Clunet, E., Avoeat a la Cour d'Appel, 11, Bue Eeppler, Paris. 
Clunie, J. M., 1, Fenwick Street, Liverpool. 
Coldstream, J. P., W.S., 7, Cluny Terrace, Edinburgh. 
Comxte des Assureurs Maritimes de Paris, 50, Bue Notre Dame des Vietoires, 

Paris. 
Comite des Assureurs Maritimes de Havre, Havre. 
Contnck-Libfbting, Dr. F. B., Vice-President of the Supreme Court of the 

Netherlands, The Hague. 
Conner, B. H., 22, Bue Davioud, Paris. 
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Cook, F. C, 35, Donovan Avenue, London, N. 
Cookes, Thob. S m 91, Graoeohureh Street, London, E.G. 
Cobbiau, Jean, Professenr a l'Universite, Louvain, Belgium. 
Gobsi, Professor Marohese Alessandbo, Viale Genisa 15, Turin, 
Cox- Sinclair, E. W. S., 2, Plowden Buildings, Temple, London, E.G. 
Crane, B. Newton, 2, Essex Court, Temple, London, E.G. 
Crosby, James O., Garnavillo, Iowa, U.S. A. 
f Cross, Thomas, 176, St. Vincent Street, Glasgow. 
Cunningham, F., 909, Exohange Building, Boston, Mass., U.S.A. 

Dalbymple, J. D. G., Woodhead, Kirkintilloch, Dumbartonshire. 

Dabby, W. Evans, B.D., LL.D., Secretary of the Peace Society, 47, New Broad 

Street, London, E.C. 
Dabday de Babanya Baan, Dr. Desideb, Villa Darday, Susak, Croatia. 
Davenport, Timothy, 92, William Street, New Tork. 
Davtes, Julien T., M.A., LL.B., 32, Nassau Street, New Tork. 
IDavis, Hon. J. C. Bancbopt, LL.D., 1621, H Street, Washington, D.C., U.S.A. 
Desoamps, Chevalier, Chateau de Grismonstre, par Ferriere, Liege, Belgium. 
Deseube, Franz, 116, Bue de Facqz, Brussels. 
Despabd, Walteb D., 6, Hanover Street, New York. 
Dessen, H. F., 2, Great Winchester Street, London, E.C. 
Devonshire, B. L., 1, Frederick's Place, Old Jewry, London, E.C. 
Dewey, Hon. Henry S., 23, Court Street, Boston, Mass., U.S.A. 
Dickenson, M. F., 53, State Street, Boston, Mass., U.S.A. 
Dickson, Bt. Hon. C. Scott, P.O., K.C., Edinburgh. 
Dob, Leopold, Avocat, 2, Bue Beauvau, Marseilles. 
Dobn, Dr. M. von, Editor of the Triester Zeitung, Trieste. 
Dboby, Dr. J. F„ 7, Quai Van Dyck, Antwerp. 
Duckebs, J. Scott, Solihull, Birmingham. 
Due, Beidab, Commissary of the Exohange, Christiania. 
Dumas, Jacques, LL.D., Procureur de la Bepublique, Bethel, France. 
Dunckeb, Arthur, Hamburg. 

Dunoey, C. Louis, Counsellor-at-Law, Omaha, Nebraska, U.S.A. 
Dunedin, Bt. Hon. Lord, P.G., Lord Justice General, Edinburgh. 
Dunstan, W., 2, Lime Street Square, London, E.C. 
Dusseldobfeb Alloemeine Vebsighebungs-Gesellschaft, Dusseldorf . 

Eastman, Albert N., Counsellor-at-Law, 184, La Salle Street, Chicago, U.S.A. 
Eastman, Samuel C, Counsellor-at-Law, Concord, New Hampshire, U.S.A. 
Eckbo, Eivind, Eongens Gade 7, Christiania. 
Edwards, E. E., 4, Chapel Street, Liverpool. 
Edzard, Conrad, Beohtsanwalt, Bremen. 
Eeten, E. van, 5, Jan Van Lier Straat, Antwerp. 
jEoeberg, Einab, Christiania. 
Eger, E., Christiania. 

Eiffe, Ernest, 10, Quai Van Dyck, Antwerp. 

Eliot, Edward C, Counsellor-at-Law, Seourity Building, St. Louis, U.S.A. 
Elliott, Hon. Chas. B., Ph.D., LL.D., Justioe, Supreme Court of Minnesota, 
Minneapolis, Minn., U.S.A. 
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Elmslie, E. W., Average Adjuster, 63, Cornhill, London, E.C. 
Evans, Lawrence B., Tofts College, Mass., U.S.A. 
Ewabt, John S., E.G., Portage Avenue, Winnipeg. 

fFABRDEN, Anders, 1, Sorgenfrigaden, Ghristiania. 
Fall, G. Howabd, Ph.D., Maiden, Mass., U.S.A. 
Farrar, E. Howard, Counsellor-at-Law, Hibernian Buildings, New Orleans, 

U.S.A. 
Fearnlet, Ths., Christiania. 
Fimbel, Eugen, 3, Galerie de la Bourse, Bordeaux. 
Fisher, W. Righter, Counsellor-at-Law, 1012, Stephen Girard Building, 

Philadelphia, U.S.A. 
fFuFLET, G., Chef de Bureau, Ministry of Justice, Christiania. 
Fodorg, Dr. Istvan, Bathory-utca, Budapest. 
Follett, M. Dewey, Marietta, Ohio, U.S.A. 

Folleville, Daniel de, Avocat a la Cour d'Appel,22, Rue Clauzel, Paris. 
" Fonciere," Compagnie d* Assurances, 42, Rue Notre Dame des Victoires, Paris. 
Fortunato, Aw. Ernesto, Via Bisignano 24, Naples. 
Foijlon, Georges, 191, Chaussee d'lxelles, Brussels. 
France, Louis, Avocat, Rue des Escrimeurs 28, Antwerp. 
Fredericksen, F., Maritime Bureau, Christiania. 
French, A. H. L., 6, Pump Court, Temple, London, E.C. 
Fried, Alfred, Wahringer Gurtel 118, Vienna ix/4. 
Friend, W. Horace, 26, Wigram Chambers, Philip Street, Sydney, New South 

Wales. 
Fromageot, Dr. Henri, Avocat a la Cour d'Appel, 1, Rue de Villersexel, Paris. 
Frost, Edward W., Wells Building, Milwaukee, Wisconsin, U.S.A. 
Fyfe, H. B., 115, St. Vincent Street, Glasgow. 

Garra, Professor Charles Francis, Pisa. 

Gager, Hon. E. B., Derby, Conn., U.S.A. 

Gallia, Dr. Adolf, Stubenring 24, Vienna 1. 

Geddes, F. L., Counsellor-at-Law, Ohio Building, Toledo, Ohio, U.S.A. 

General Shipowners* Society, 5, Whittington Avenue, Leadenhall Street, 

London, E.C. 
Genicot, Francis, Dispaoheur, Rue Hoohstetter 17, Antwerp. 
Gerdes, A., Aux Cayes, Haiti. 

Giles, Frank, 3, Temple Gardens, Temple, London, E.C. 
Glover, Sir John, 88, Bishopsgate Street, London, E.C. 
Glyn, Walter, 20, Water Street, Liverpool. 
Goldschhidt, Dr. Siegfried, 3, Potsdamerplatz, Berlin. 
Goos, Professor C, Ministre des Cultes, Copenhagen. 
Goubareff, D. N., Villa Goubareff, Beaulieu, par Villefranche-sur-mer, Alpes- 

Maritimes, France. 
fGovARE, Dr. Paul, Avocat a la Cour d'Appel, 3, Rue de Stockholm, Paris. 
Gow, Leonard, LL.D., 45, Renfield Street, Glasgow. 
Gram, G., Hamar, Norway. 
Gray, Professor John C, LL.D., 60, State Street, Boston, Mass., U.S.A. 
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Gregory, Professor Charles Noble, LL.D., Iowa University, Iowa, TJ.S.A. 

Grieg, Joachim, Bergen, Norway. 

Griffiths, Austin, E., Seattle, Washington, U.S.A. 

Griffiths, Hon. J. L., United States Consul, 26, Chapel Street, Liverpool. 

Groninger, L., Bremen. 

Gunther, His Exoellenoy Dr. Anton, Minister oi Justice, Budapest. 

Halkier, Dr. Herman, Advocate of the Supreme Court, Kronprinsessegade 

2, Copenhagen. 
Hallet, Max, Avocat a la Cour d'Appel, 846, Avenue Louise, Brussels. 
Hamilton, W. P., K.C., 4, Stone Buildings, Lincoln's Inn, London, W.C. 
Hamlin, C. S., Counsellor-at-Law, 14, Beacon Street, Boston, Mass., U.S.A. 
Hamm, Oberstaats-Anwalt, Cologne. 
Hansen, Carl, Christiania. 
Harford, C. F., M.D., 139, Palace Chambers, Bridge Street, Westminster, 

London, S.W. 
Harrington, C. S., K.C., Halifax, Nova Scotia. 

Harrison, Hon. Lynde, LL.B., Exchange Buildings, New Haven, Conn., U.S.A. 
Hart, W. O., Counsellor-at-Law, 134, Carondelet Street, New Orleans, U.S.A. 
Hawes, G. Bay, Counsellor-at-Law, 120, Broadway, New York. 
Hebard, F. S., Law Department, Hibernian Banking Company, Chicago, U.S.A. 
" Helvetia " Alloemeine Versicherungs-Gesellschaft, St. Gall. 
Hemenway, Alfred, 334 & 338, Tremont Building, Boston, Mass., U.S.A. 
Henderson Brothers, 4, St. Mary Axe, London, E.C. 
Hennebicq, Leon, 1, Bue de Lausanne, Brussels. 
Hevesi, Dr. Illes, Dohany-utca 20, Budapest, VII. 
Heyne, W. D., 28, Exchange Street East, Liverpool. 
Higgins, A. Pearce, LL.D., Downing College, Cambridge. 
Hildebrand, Senator H., Domsheide 10-12, Bremen. 
Hill, Sir John Gray, 10, Water Street, Liverpool. 
Hindenburg, Dr. Jur. A., Avocat Consultant des Ministeres Danois, Dron- 

ningens Tvergade 40, Copenhagen. 
Hines, Clark B., Belleville, Ohio, U.S.A. 
Hinkley, John, 215, North Charles Street, Baltimore, U.S.A. 
Hiorth, F., Christiania. 

Hirsch, Dr. Earl, 52, Westendstrasse, Frankfort-on-Main. 
Hodgins, Mr. Justice, 23, Bloor St. West, Toronto. 

Holleben, His Excellency Dr. von, Eantstrasse 134, Charlottenburg, Berlin. 
Holman, C. Vey, LL.M., Counsellor-at-Law, Holman Oaks, Rockland, Maine, 

U.S.A. 
Holtzel, Dr. Max, Stafflenbergstrasse 24, Stuttgart. 
Ho man, C. H., Christiania. 

Horricex, Gaston, 14, Bue de Livourne, Brussels. 
Hornblower, W. B., LL.D., 24, Broad Street, New York. 
Howe, Hon. Wm. Wirt, 708, Union Street, New Orleans, U.S.A. 
Hubbard, Gustave, Depute, 3, Bue Chaptal, Paris. 
+Huchting, G. W., Bremen. 
Hughes, R. M., 71, Plume Street, Norfolk, Virginia, U.S.A. 



( xxix ) 

Hull, T. M., Incorporated Law Society, 13, Union Court, Liverpool. 
Hume, F. Charles, Junr., Counsellor-at-Law, Houston, Texas, U.S.A. 
Huntsman, Edmund, Director of Legal Education, University College, Not- 
tingham. 
Hyde, Charles Cheney, M.A., 711, Merchants' Loan and Trust Building, 
Chioago, U.S.A. 

Isaghsen, Habald, Christiania. 

"Italia" SocietX d'Assicurazioni Marittime, Fluviale e Terrestri, Genoa. 

f Jackson, Andrew Marvel, Victoria Chambers, Hull. 

Jackson, J. H., Mersey Chambers, Old Churohyard, Liverpool, 
t Jackson, Thomas Cathrick, LL.D., Victoria Chambers, Hull. 

Jacobi, Dr. Andor, Kohari-utoa 3, Budapest. 

Jaoer, George, Jun., 7, North John Street, Liverpool. 

Jantzen, J., Christiania. 

January, William L., Counsellor-at-Law, 2-3, Buhl Blook, Detroit, Michigan, 
U.S.A. 

Jersey, Bt. Hon. The Earl of, P.O., G.C.B., G.C.M.G., Middleton Park, Bicester. 

Jitta, Professor D. Josephus, Eeizersgracht 808, Amsterdam. 

Johannson, Joh., Consul-General for Boumania, Christiania. 

Jones, Stephen B., 28, State Street, Boston, Mass., U.S.A. 

Eaemmerer, Dr. A., Bechtsanwalt, Adolphoplaz 61, Hamburg. 
Eatz, Dr. Edwin, Behrenstrasse 17, Berlin, W. 
Eaufmannschaft, Die Aelteste der, Berlin. 
Eaufmannschaft, Die Vorsteher der, Konigsberg. 
Eempner, Maximilian, Landgrafenstrasse 18, Berlin. 
Eennedy, A. R., 25, Lord Street, Liverpool, 
t Kennedy, Bt. Hon. Sir William Bann, PC, Lord Justice of Appeal, 

Royal Courts of Justioe, London, W.C. 
Eenyon, W. Houston, Counsellor-at-Law, 49, Wall Street, New York. 
Eirlin, J. Parker, 27, William Street, New York. 
Kit ad a, H., Ereuzbergweg 15, Gottingen. 

Eluzsinszky, Dr. Earoly, Public Attorney, Department of Justioe, Budapest. 
Eoch, His Excellency Dr. R., Imperial Privy Councillor, Berlin. 
Eownatzki, Dr., Siboldstrasse 3, Berlin. 
Eral, Dr. Miklos, Alkotmany-utca 14, Budapest, V. 
Euhn, Arthur E., Counsellor-at-Law, 42, Broadway, New York. 
Euo-Taj-in, His Excellency, late Chinese Minister in London, Pekin. 

Labobi, Maitre, 41, Bue Condoroet, Paris. 

Laeisz, Feed., Neueburg 14, Hamburg. 

La Fontaine, Henri, Senator, Brussels. 

Lampard, Forder, 6, Pump Court, Temple, London, E.C. 

Landau, Dr. Felix, Jaegerstrasse 58, Berlin. 

Lanolois, Jacques, Quai Van Dyck 7, Antwerp. 

Lawson, John D., LL.D., Dean of the Law School, Missouri University, 

Columbia, Mo., U.S.A. 
Leader, Mark, 60, St. Paul's Churchyard, London, E.C. 



( xxx ) 

Leader, Sydney, 60, St. Paul's Churchyard, London, E.C. 

Lege, D. C, 5, Paper Buildings, Temple, London, E.C. 

Lecourt, Arthur, 34, Eue de Minimes, Brussels. 

Lbe, R. W., B.C.L., Worcester College, Oxford. 

Lee, T. Zanslaur, Counsellor-at-Law, 49, Westminster Street, Providence, R.I., 

U.S.A. 
Lee-Saner, R. E., Counsellor-at-Law, Dallas, Texas, U.S.A. 
Le Jeune, Charles, Courtier d'Assuranoes, 17, Rue d'Arenberg, Antwerp. 
Leonhard, Rudolf, Linden Allee, 6, Breslau. 
Leyal, Gaston de, 85, Avenue de la Toison d'Or, Brussels. 
Levy, J. A., Advocate, Heerengraoht 210, Amsterdam. 
Leyen, Dr. von der, Augsburgerstrasse 61, Berlin. 
Libby, Hon. C. F., Counsellor-at-Law, Portland, Maine, U.S.A. 
Lindley, Arthur, Palmerston House, Old Broad Street, London, E.C. 
Littlefield, C. E., Counsellor-at-Law, Rockland, Maine, U.S.A. 
Liverpool and London Steamship Protection Association, 10, Water Street, 

Liverpool. 
Liverpool Shipowners' Association, 18, Water Street, Liverpool. 
Liverpool Steamship Owners' Association, 10, Water Street, Liverpool. 
Liverpool Underwriters' Association, Exchange Buildings, Liverpool. 
London Steamship Owners' Mutual Insurance Association, Limited, 23, Rood 

Lane, London, E.C. 
Loranger, L. J., LL.D., 54, East Notre Dame, Montreal. 
Lorino, Hon. William Catjsb, Judge of Supreme Judicial Court, Boston, 

Mass, U.S.A. 
Love, Alfred H., Universal Peace Union, 1305, Arch Street, Philadelphia, 

U.S.A. 
Lundh, Harold, Commander, Christiania. 
Lyon-Caen, Charles, 13, Rue Soufflot, Paris. 

Mack, Julian W., Law School, Chicago University, Chicago, U.S.A. 
McArthur, Charles, M.P., 13, St. Mary Axe, London, E.C. 
McCauley, C. H., Counsellor-at-Law, Ridgway, Penn., U.S.A. 
McClain, Hon. E., LL.D., Iowa City, U.S.A. 
McNulty, W. D., Counsellor-at-Law, 261, Broadway, New York. 
Macdonell, Sir John, C.B., 31, Kensington Park Gardens, London, W. 
Maddin, Percy D., Counsellor-at-Law, Nashville, Tennessee, U.S.A. 
f Maeterlinck, A., 1, Rue des Dominioaines, Antwerp. 
Malabari, Phiroze B., Bandora Hill, Bombay. 
Malandrin, Raymond, Rouen. 

Manderson, Hon. Charles F., Omaha, Nebraska, U.S.A. 
Marais, Dr. Georges, Avocat a la Cour d'Appel, 11 bis, Rue de Milan, Paris. 
Marais, Octave, Avoeat, Rouen. 

Marconi, Emidio, Advocate, Corso Vitt. Emanuele 305, Rome. 
Marsden, R. G., 13, Leinster Gardens, London, W. 

Martin, Dr. R., President of the Hanseatic High Court of Appeal, Hamburg. 
Martftz, Professor Von, Fasancnstrasse 69, Berlin. 

Masataka, His Excellency Viscount Kawasbe, formerly Japanese Minister to 
the Court of St. James's, Tokio, Japan. 



( xxxi ) 

Mather, John, 8, King Street, Manchester. 

Mattei, Alfred, 4, Paper Buildings, Temple, London, E.C. 

Megartney, Harry S., Counsellor-at-Law, 145, La Salle Street, Chicago, 

U.S.A. 
Messageries Maritimes, Compagnie deb, 1, Rue Vignon, Paris. 
Messinger, Simon, Advocate, Aulich-utoa 7, Budapest. 
Meulen, J. ter, Heerengracht 248, Amsterdam. 
Meyer, Dr. Felix, Judge of the Prussian Court of Appeal, Berlin. 
Moll, Dr. Fritz, Eurfurstenstrasse 98, Berlin. 
Montgomery, W. S., 79, Wall Street, New York. 
Morris, Robert C, D.C.L., 135, Broadway, New York. 
Mourasse, Harouo, 24, Harukimatchi, Santchome, Hongo, Tokio, Japan. 
Muhsam, Dr. Benno, Leipzigerstrasse 57, Berlin. 
Munro, G. L., J.P.,96, Highbury New Park, London, N. 
Murray, David, LL.D., 169, West George Street, Glasgow. 

fNAGAOKA, Jushie M. Y., c/o Jusamni Hosokawa, Hamako, Tokio, Japan. 
Nagy, Dr. Emil, M.P., Rokk Szilard-utca 32, Budapest. 
Neufvtlle, Edward de, Lindenstrasse 32, Frankfort- on-Main. 
Newcastle Protection and Indemnity Association, Newcastle-on-Tyne. 
Niemeyer, Professor T., 14, Lornsen Str., Kiel. 
Niles, Henry C, York, Penn., U.S.A. 
Ninauve, Frederic, 16, Bue Wattau, Brussels. 
North of England Steamship Insurance Association, Colling wood Buildings, 

Newcastle-on-Tyne. 
North of England Protecting and Indemnity Association* Collingwood 

Buildings, Newcastle-on-Tyne. 

Oberrheinische Verbicherungs-Gesellschaft, Mannheim. 

Ollendorff, Wiggo, Ghristiania. 

Oppen, M., Larvik, Norway. 

Oppenheim, Rudolf, Friedrich-Wilhelmstrasse 8, Berlin. 

Osterrdsth, Dr. A., Wilhelmstrasse 57-58, Berlin. 

Palmer, Henry W., Wilkes Barre, Pennsylvania, U.S.A. 
Pap, J6zsbf, Professor at the University, Budapest. 
Pappenheim, Dr. Max, Moltkestrasse 57, Kiel. 
Parker, Hon. Alton B., 3, South William Street, New York. 
Parker, Le Boy, 410, Mutual Life Building, Buffalo, U.S.A. 
fPASSY, F., President of the Society of Economists, 8, Bue Labordere, Neuilly, 

near Paris. 
Patteson, S. S. P., Counsellor-at-Law, Bichmond, Virginia, U.S.A. 
Peborgh, Leon van, Bue du Chgne 2, Antwerp. 
Pederaja, Gonzalo Gedrov de la, Gobernador Civil, Burgos, Spain. 
Pentteld, W. L., Counsellor-at-Law, 'Colorado Building, Washington, D.C., 

U.S.A. 
Pennsylvania University Law Department, Chestnut Street, Philadelphia, 

U.S.A. 



( xxxii ) 

Pebtob, B., 1, Mortimer Street, Cavendish Square, London, W. 

Pettebsbh, Habald, Christiania. 

Phabo, J. Cbawfubd, 3, Shooter's Hill Road, London, 8.B. 

Phillimoiie, G. G., B.C.L., M.A., 1, Mitre CourtBuildings, Temple, London, E.C. 

Phillimobe, Hon. Sir Walteb G. P., Bart., D.C.L., Judge of the High Court 

of Justice, London, W.C. 
Ptbbahtobi, Comm. A., Professor, Senator of the Kingdom of Italy, Via 

Magenta 6, Borne. 
Ptllsbubt, Albebt B., Connsellor-at-Law, 6, Beacon Street, Boston. Mass., 

U.S.A. 
Plaisted, B. Pabkeb, Counsellor at-Law, Bangor, Maine, U.8.A. 
Platou, Oscab, Professeur a l'Uniyersitf, Christiania. 
Platt, Chables, President of the Insurance Company of North America, 232, 

Walnut Street, Philadelphia, U.S.A. 
Plubkett, W. A,, 60, St. Paul's Churchyard, London, E.C. 
Pollock, Sir Fbedbbicb, Bart., 13, Old Square, Lincoln's Inn, London, W.C. 
Poulssob, Abtob, Christiania. 
Pbbdobx, Senator Dr. Max, Hamburg. 

Pbiyate Absubabdsubeb, De, Holmans Kauai 16, Copenhagen. 
Potham, Habbivotoh, 27, William Street, New York* 

BADCLrm, F. B. T., K.C., 1, Mitre Court Buildings, Temple, London, E.C. 
Balbtob, Jacksoh H., Ckmnsellor-at-Law, Bond Building, Washington, D.C., 

u;s.a. 

Bamm, Johabhy, Christiania. 

Bathbuv, Elmeb J., Counsellor-at-Law, 49, Westminster Street, Providence, 

B.I., U.tf.A. 
Bawle, Fbabcis, 328, Chestnut Street, Philadelphia, U.S.A. 
Batbolds, Edwabd Y., D.C.L., 77, Elm Street, New Haven, Conn., U.S.A. 
Beck, F., Postfach 519, Bremen. 
Beid, James A., 172, St. Vincent Street, Glasgow. 
Bxch, Bubdett A., Rochester, New York, U.S.A. 
Bzchbebo, J. ft, Counsellor-at-Law, Bector Buildings, Chicago, U.S.A. 
Bichteb, Bezbhold, Unter den Linden 78, Berlin. 
Biesseb, Professor, Lichtenstein Allee 4, Berlin. 
Bnio, G. A., Attorney-General, Douglas, Isle of Man. 
Riohdkl, Albert, Commandant, Les Chapellieres, par £t. Mars-la- Jaille Loire- 

Inf6rieure, France. 
Bobebtsoh, G. Stuabt, 1, King's Bench Walk, Temple, London, E.C. 
Bogebs, Elmeb E., Counsellor-at-Law, 79, Dearborn Street, Chicago, U.S.A. 
Booebs, Hbhbt Wade, LL.D., Professor, Yale Law School, New Haven, 

Conn., U.S.A. 
Bomb, £douabd, Place de PIndustrie 36, Brussels. 
Rtfu cbb, Habald, Christiania. 
BtfMCEM, Joh., Christiania. 

Boss, Geoboe B., 314, West Markham Street, Little Bock, Arkansas, U.8JL 
BosEBOABTEii, J. G. f University of Pennsylvania; and 1704, Walnnt Street, 

Philadelphia, U.S.A. 



( xxxiii ) 

Hossi, Aw. Oav, Vittomo Da, Via B. Francesco 89, Leghorn. 
fBtmnaLL, T. W., Average Adjuster, 95, Castle Street, Liverpool. 
Hummsll, The Hon. Ohahlbb, 87, Norfolk Street, Strand, W.O. 
Bosbbll, Taloott HtmtiaoToH, M.A., 43, Ohuroh Street, New Haven, Conn., 

U.S.A. 
Bossbll, W. Hapauaii, Counsellor-at-Law, 358, Broadway, New York. 
Ht/BBtAN Lloyd Abburanob Sooibti, St. Petersburg. 
Burnt), Olaf, Ohristlania. 

tSAanaaBoa, Professor F. B., Khedivlal School of Law, Cairo, Egypt. 
BAaroan, Edward T., Department of Justice, Washington, U.S.A. 
Bohirrmbistbr, Dr. GtJSTAv, Lultpoldstrasse 45, Berlin, W. 
8cflLB8iBOHi5-FiDU«RVBRSioafittt?Nos-GifleiDLLeoMArr , Breslau . 
Schmidt, H M BOrseobrtioke 4, Hamburg. 
Bchwbidbr, Dr. Vtotoa, Lelpftigerstrasse 101-109, Berlin. 
Sonortfltift, William, Counsellor-at-Law, Maiden, Mass., U.S.A. 
Bonadnaa, A. 0., Neptunestrasse 4, fctifloh. 
Bohcbtbr, Dr. Erhbst, 14, Old Square, Lincoln's Inn, LorMon, W.O. 
BoHwaaa, En., 45, Avenue Van Eyok, Antwerp. 
Boot?, LasLta E., Goldsmith Building, Temple, London, E.C. 
Bbliqmah*, E. H., Dunkerque, France. 
Bbhigallia, Dr. Lao** AnoLro, Plaaaa della Borsa 14, Naples. 
Sbwbll, J. T. B., 54, Eaubourg St. Honored Paris. 
BatMotm, Hon. Morris WooDHttfr, M.A., Bridgeport, Oonn., U.S.A. 
Sharp, Hon. Gaoaoa M., Judge of the Supreme Gourt, Baltimore, Md M U.S.A. 
Bmbrwood, E. W., 1, Hare Court, Temple, London, E.C. 
Bmippihg EanaaAtioH, Exchange Chambers, St. Mary Axe, London, E.C. 
f SiauoLi), Baron Albxahdbr von, Canton Vaud, Vevey, Switzerland. 
Siavaxitto, Dr. E., Oberlandesgeriohts-Prttsident, Grosse Theaterstrasse 85, 

Hamburg. 
Biavaxiao, Dr. Annan, Alsenhof, Graskeller 1, Hamburg. 
StMOMsaa, 0. DttLat, Lysaker, near Ohrlstlania. 

Smith, A. Thad, Counsellor-at-Law, 45, Milk Street, Boston, Mass., U.S.A. 
Smith, Boaaan H., Counsellor-at-Law, Baltimore, Md., U.S.A. 
Smith, Waltbr G., Counsellor-at-Law, 1006, Land Title Building, Philadelphia, 

U.S.A. 
Bmithmrs, W. W., Counsellor-at-Law, 1100, Land Title Building, Philadelphia, 

U.S.A. 
Skapb, Alderman Thomas, The Gables, Oroxteth Boad, Liverpool. 
Snow, David W m Counsellor-at-Law, 190, Exchange Street, Portland, Maine, 

U.S.A. 
Boataaaa, Dr. Haitmiott, Seoretary of the Deutsoher Handelstag, Neue Fried- 

riohstrasse 58-64, Berlin. 
Sparrow, Albxakijbh, Liverpool. 
Spans, J. A., 160, West George Street, Glasgow. 
Bptaas, Dr. Bbrvamik Morbl, Dunkerque, France. 
Bgmaa, Akdrbw, LL.D., Perry Payne Building, Cleveland, Ohio, U.S.A. 
Btakdard Stuambhxp Owflaas'PiioTaoTtoti and Iwdbmhity. Abbooiatiok, Limitkd, 

0, Fenchuroh Avenue, London, E.C. 



( xxxiv ) 

Staubo, Chr. P., Lysaker, near Christiania. 

Stephens, J. E. R., 2, Essex Court, Temple, London, E.C. 

Stern, J. L. de, Advocate, Rotterdam. 

Steueb, Geza, Advocate, Terezkor-utca 40-42, Budapest. 

Stockbridge, Henry, Judge, Baltimore, Md., U.S. A. 

Stocquart, Charles A. Emile, D.C.L., Docteur en droit, 92, Rue du Prince 
Royal, Brussels. 

Stoddard, Rev. Dr. C, 156, Fifth Avenue, New York. 

Stokes, James, 49, Cedar Street, New Tork. 

Stokes, Reginald S., 21, Great St. Helens, London, E.C. 

Stowell, Ellery C, Cosmos Club, Washington, D.C., U.S.A. 

Straus, Hon. Oscar, LL.D., L.H.D., 42, Warren Street, New Tork. 

Streit, G., Professeur a l'Universite, Athens. 

Strong, Rt. Hon. Sir Henry, P.C., Ottawa, Canada. 

Stubbs, Charles, M.A., LL.D., 3, Paper Buildings, Temple, London, E.C. 

Sulzbach Gebruder, Frankfort-on-Main. 

Suse, Dr. T., Hamburg. 

Sutro, Theodore, Counsellor-at-Law, 280, Broadway, New Tork. 

Swan, Edgar M., Counsellor-at-Law, Donegan Buildings, Vancouver, Wash- 
ington, U.S.A. 

Symonds, Joseph W., Counsellor-at-Law, 120, Exchange Street, Portland, 
Maine, U.S.A. 

Szasz, Dr. J. J., Bathory-utca 8, Budapest, V. 

Szladits, Dr. Karoly, Andrassy-utca 83, Budapest, VI. 

Takahashi, Professor Sakuye, Law College, Imperial University, Tokio. 
Temperley, Robert, Milburn House, Newoastle-on-Tyne. 
Thomas, S. Joyce, 1, Dr. Johnson's Buildings, Temple, London, E.C. 
Thomson, A. E. S., M.A., LL.B., 50, George Street, Edinburgh. 
Thoresen, Otto, Christiania. 
Thoresen, Thor, Christiania. 

Thornton, Charles S., Masonic Temple, Chicago, U.S.A. 
Todd, Ernest, 1, Elm Court, Temple, London, E.C. 
Tolman, W. H., 287, Fourth Avenue, New Tork. 
fToMPKiNs, Hamilton B., LL.B., 229, Broadway, New Tork. 
Tory, Sir Gustav, Secretary of State in the Ministry of Justice, Diszter 15, 

Budapest. 
Trabue, Edmund F., Columbia Building, Louisville, Kentucky, U.S.A. 
Tbueblood, Dr. B. F., Secretary of the American Peace Society, 3, Somerset 

Street, Boston, Mass., U.S.A. 
Turner, Hon. Levi, Portland, Maine, U.S.A. 

Ulrich, Rudolf, Internationaler Transport- Versicherungs-Verband, Reichs- 

tags-Ufer 16, Berlin. 
Unger, Carl, Christiania. 
United Kingdom Mutual Steamship Assurance Association, 9, Gt. St. Helens, 

London, E.C. 
Untermyer, Samuel, Counsellor-at-Law, 37, Wall Street, New Tork. 



( XXXV ) 

Valbby, Jules, Professeur a la Faoulte de Droit a 1' University, Montpellier, 

France. 
Vallance, C. B., Liverpool. 
Vebein Hamburger Assecubadeube, Hamburg. 
Verein Hamburger Eheder, Hamburg. 
Vickebs, Wm. W., Toronto. 
Villiebs, Rt. Hon. Sir J. H. de, P.C., K.C.M.G., Chief Justice of Cape Colony, 

Cape Town. 
Vincent, William H., Counsellor-at-Law, 31, State Street, Boston, Mass., 

U.S.A. 
Vogt, Hans H., Judge in Town Court, Christiania. 

Waddington, Richard, Rouen. 

Walker, Ronald, 4, Brick Court, Temple, London, E.C. 
Walton, Clifford S., Bond Building, Washington, D.C., U.S.A. 
Walton, Hon. Sir Joseph, Judge of the High Court of Justice, London, W.C. 
Wang, Chung Hui, M. L., Vale Law School, New Haven, Conn., U.S.A. 
Ward, H. G., 79, Broadway, New York. 
Watt, Alexander, 183, St. Vincent Street, Glasgow. 
fWAUGH, John J., B.L., W.S., 24, George Street, Edinburgh. 
Webb, Jambs H., Vale Law School, New Haven, Conn., U.S.A. 
Webster, Wm. King, 41, Kidbrook Park Road, Blackheath, London, S.E. 
IWeir-Brown, Robebt, LL.B., 56, Great Marlborough Street, London, W. 
Webotte, R. Schmitz, 100, Redcliffe Gardens, South Kensington, London, 

S.W. 
West of England Steamship Owners' Protection and Indemnity Association, 

50, Lime Street, London, E.C. 
Weston, G. Thorngate, Christchuroh, New Zealand. 
Wetmore, Edmund, 34, Pine Street, New York. 
Wheeler, Hon. Everett P., LL.D., 21, State Street, New York. 
White, J. Dundas, M.A., LL.D., M.P., 3, Paper Buildings, Temple, London, 

E.C. 
White, John Bell, 2, Paper Buildings, Temple, London, E.C. 
Whttelock, G., 1407, Continental Trust Buildings, Baltimore, Md., U.S.A. 
Williams, H. Sylvester, 5, Essex Court, Temple, London, E.C. 
Williams, R. E. L. Vaughan, 2, Garden Court, Temple, London, E.C. 
Wilson, James, B.A., 2, Essex Court, Temple, London, E.C. 
Wittmann, Dr. Erno, Bank-utca 4, Budapest, V. 
Wittmann, Dr. Mobitz, Bank-utca 6, Budapest, V. 

Woolsey, Prof. Theodore S., 250, Church Street, New Haven, Conn., U.S.A. 
Woolsey, John M., Counsellor-at-Law, 27, William Street, New York. 
Wbightington, S. R., Counsellor-at-Law, 31, State Street, Boston, Mass., 

U.S.A. 
Wuppesahl, C, Bremen. 

Young, E. Hilton, 1, King's Bench Walk, Temple, London. E.C. 
Young, T. C, 93, West Regent Street, Glasgow. 



( xxxvi ) 



OFFICERS OF THE PORTLAND CONFERENCE. 



The Hon. Simeon E. Baldwin, LL.D., Chief Justice of the Supreme Court 
of Errors, New Haven, Conneetiout, U.S.A. 

$)rt0iJtoent 

The Et. Hon. Sir W. Rann Kennedy, LL.D., Lord Justice of Appeal, 
London. 

©ttt-|)rmtoni6. 

United Stales : Mr. Cephas Braineed, New York. 

Hon. Alton B. Pabker, New York. 

Hon. Charles B. Elliott, Minneapolis. 
Canada: Mr. L. J. Loranoeb, LL.D., Montreal. 

Sttuiaries. 

Mr. George G. Fhillimorb, B.C.L., London. 
Mr. C. Cheney Hyde, M.A., Chicago. 



( xxxvii ) 



Members and others present at the Portland Conference. 

Aldrich, H. M., Boston, Mass. 
Alexander, Lucibn H., Philadelphia. 
Anderson, Elbbidge R., Boston, Mass. 
Atebs, Georoe D., Linooln, Nebraska. 
Bailey, Hollis B., Boston, Mass. 
Baldwin, Hon. Simeon E., New Haven, Conn. 
Barber, Hubert, New York. 
Barclay, Shepard, St. Louis. 
Barnes, Charles B. Jan.," Hingham, Mass. 
Babnett, James F., Grand Bapids, Michigan. 
Barratt, J. Arthur, London. 
Baty, George H., Detroit, Michigan. 
Bedell, Georoe C, Jacksonville, Florida. 
Bell, Charles L., Andover, Mass. 

Black, Frederic M., Newark, Ohio. 

Blakeley, W. A., Pittsburg. 

Bond, Samuel B., Washington, D.C. 
Boyd, J. Harrington, Portland, Maine. 

Brainerd, Cephas, New Tork. 

Breen, William P., Fort Wayne, Indiana. 

Brightly, F. F., Philadelphia. 

Browne, J. H. Balfour, K.C, London. 

Brown, Addison, New York. 

Brown, Chapln, Washington, D.C. 

Bryce, Bt. Hon. James, Washington, D.C. 

Burges, William H., £1 Paso, Texas. 

Burnham, Telford, Chicago. 

Burns, Charles H., Witton, New Hampshire. 

Chamberlain, Loyed E., Brockton, Mass. 

Chase, W. A., Bristol, New Hampshire. 

Church, M. M., Washington, D.C. 

Clark, Jamks, Portland, Maine. 

Clark son, Walter B , Jacksonville, Florida. 

Cleaveland, Livingston W., New Haven, Conn. 

Clifford, Nathan, Portland, Maine. 

Colby, J. Fairbanks, Hanover, New Hampshire. 

Connor, Seldbn, Augusta, Maine. 



( xxxviii ) 

Coverly, William, New York. 

Cox- Sinclair, E. W. S., London. 

Crosby James 0., Garnavillo, Iowa. 

Cunningham, Frederic, Boston, Mass. 

Darby, Dr. W. Evans, London. 

Davidson, Mr. Justice, Montreal. 

Davidson, Piers, Montreal. 

Dewey, Henry S., Boston, Mass. 

Dioby, Sir Eenelm, London. 

Dundey, Charles L., Omaha, Neb. 

Eastman, Albert N., Chicago. 

Eastman, Samuel C, Concord, New Hampshire. 

Edson, Joseph B., Washington, D.C. 

Eliot, Edward C, St. Louis. 

Elliott, Hon. Charles B., Minneapolis. . 

Eslino, Henry C, Philadelphia. 

Evans, Lawrence B., Tufts College, Mass. 

Fall, G. Howard, Maiden, Mass. 

Farrar, Edgar Howard, New Orleans. 

Fisher, W. Bighter, Philadelphia. 

FitzSimons, W. H., Charleston, D.C. 

Follett, Martin Dewey, Marietta, Ohio. 

Friedman, Lee M., Boston, Mass. 

Frost, Edward W., Milwaukee. 

Geddes, F. L., Toledo, Ohio. 

Greenle, Levi, Portland, Maine. 

Gregory, Prof. C. Noble, Iowa University. 

Griffith, Warren G., Philadelphia. 

Hagerman, B., St. Louis. 

Hale, A., Portland, Maine. 

Hamilton, G. M., London. 

Hamilton, W. F., E.C., London. 

Hamlin, Charles S., Boston, Mass. 

Hart, W. O., New Orleans. 

Hawes, G. Bay, New York. 

Hebard, Frederic S., Chicago. 

Hemenway, Alfred, Boston, Mass. 

Henderson, W. C, London. 

Hening, Crawford D., Philadelphia. 

Hinkley, John, Baltimore. 

Hodgins, Mr. Justice, Toronto. 

Holm an, C Vey, Boston, Mass. 

Holway, Melvin S., Augusta, Maine. 

Hopwood, B. F. 

Hughes, Robert M., Norfolk, Virginia. 

Hume, F. Charles, Jun., Houston, Texas. 

Hyde, C. Cheney, Chicago. 



( xxxix ) 

Ingalbbi, Grbnville M., New York. 

James, Francis B., Cincinnati, Ohio. 

Jamieson, J. W., London. 

January, Willum L., Detroit, Michigan. 

Johnson, Edwin J., New York. 

Eeboan, Peter C, Van Buren, Maine. 

Keith, Hosmer H., Sioux Falls, South Dakota. 

Kennedy, Bt. Hon. Sir W. Bann, London. 

Kenton, Willum Houston, New York. 

Kirlin, J. Parker, New York. 

Kitoham, W. A., Indianapolis. 

Lawson, J. D., Columbia, Mo. 

Lee, Blewett, Chicago. 

Lee, T. Zanslaub, Providence, B.I. 

Lee-Saner, B. E., Dallas, Texas. 

Leval, Gaston db, Brussels. 

Lewis, W. Deafer, Philadelphia. 

Libby, C. F., Portland, Maine. 

Littlefield, C. E., Rockland, Maine. 

Lorangeb, L. J., Montreal. 

Lovett, J. L., Portland, Maine. 

Mack, Julian W., Chicago. 

Maddin, Percy D., Nashville, Tenn. 

Manderson, Hon. C. F., Omaha, Neb. 

Mattocks, C. P., Portland, Maine. 

McCauley, C. H., Bidgeway, Penn. 

McGowan, Terence P., Portland, Maine. 

McNulty, Willum D., New York. 

Mecartney, H. S., Chicago. 

Merill, John J. A., Portland, Maine. 

Moore, M. H., Columbia, South Carolina. 

Mort, F. P., London. 

Moses, B. J., New York. 

Naumburg, Lennard, New York. 

Niles, Henry C, York, Penn. 

Niles, W. H., Lynn, Mass. 

Parker, Hon. Alton B., New York. 

Patteson, S. S. P., Bichmond, Virginia. 

Patterson, T. Elliott, Philadelphia. 

Patterson, W. Wallace, Pittsburg, Penn. 

Penfibld, W. L., Washington, D.C. 

Pbtllimore, George G., London. 

Pierce, John H., Portland, Maine. 

Pitman, W. H., Taoonia, New Hampshire. 

Plaisted, Balph P., Bangor, Maine. 

Pollock, Sir Frederick, London. 

Porter, J. B., London. 



( xl ) 

Porter, Silas, Topeka, Kansas. 

Potter, Dexter B., Providenoe, R.I. 

Pound, H., Lincoln, Nebraska. 

Ralston, Jackson H., Washington, D.O. 

Rathbun, Elmer J., Providence, R.I. 

Reynolds, Thomas H., Kansas City. 

Richbebo, John C, Chicago. 

Rogers, Elmeb E., Chicago. 

Ronan, E. D., Albany, New York. 

Russell, Hon. Chables, London. 

Russell, William Hepburn, New York. 

Sanford, Edwabd T., Washington, D.C. 

Sawyer, Alfred F., Lowell, Mass. 

Schneideb, Dr. Victob, Berlin. 

Schofield, William, Maiden, Mass. 

Simmons, A., North Anson, Maine. 

Small, Charles O., Madison, Maine. 

Smead, A. D. B., Carlisle, Pa. 

Smith, A. Thad, Boston. 

Smith, Robebt C, K.C., Montreal. 

Smith, Walteb George, Philadelphia. 

Smithkbs, W. W., Philadelphia. 

Snow, D. W., Portland, Maine. 

Spencer, Selden R., St. Louis. 

Squibe, Andbew, Cleveland, Ohio. 

Staake, William H., Philadelphia. 

Stewart, Arthur, Baltimore. 

Stewart, D. D., St. Albans, Maine. 

Stocebridoe, Henry, Baltimore. 

Stone, J. Sidney, Boston, Mass. 

Street, Thomas A., Northport, New York. 

S trout, S. C, Portland, Maine. 

Sumerwell, Edward K., New York. 

Sutro, Theodore, New York. 

Symonds, J. W., Portland, Maine. 

Thomas, John Peyre, Jan., Columbia, South Carolina. 

Tompkins, Hamilton B., New York. 

Trabue, Edmund F., Louisville, Kentucky. 

Turner Levi, Portland, Maine. 

Vincent, William H., Boston, Mass. 

Wadhams, Frederick E., Albany, New York. 

Walker, Albert H., New York. 

Walker, J. Ronald, London. 

Walton, Clifford S., Washington, D.O. 

Walton, Prof. F. P., Montreal. 

Walz, W. E., Bangor, Maine. 

Webb, James H., New Haven, Conn. 



( xli ) 

Wells, Ralph O., Hartford, Conn. 
Wheeler, Evebett P., New York. 
Wilkins, Frank L., Portland, Maine. 
Wise, W. H. 

Wilson, N., Washington, D.C. 
Woolsey, T. S., New Haven, Conn. 
Wrightington, S. B., Boston, Mass. 



[Erratum.— In the Report of the Berlin Conference, 1906, the name of 
Mr. J. Johannson, Roumanian Consul-General at Christiania, should have 
been included in the list of members present.] 



( xlii ) 



List of Publicatio7i8 received. 

Baldwin, Hon. Simeon E. : — 

The International Congresses and Conferences of the last Century as 
Forces working toward the Solidarity of the World. 

International Arbitration. 
Barnett, James F. : — 

International Agreements without the Advice and Consent of the Senate. 
Bericht des Vorstandes des Vereins Hamburger Rheder, 1906, 1907. 
Bollack, Leon : — 

Lettre ouverte a Messieurs les Delegues a la Conference de la Haye. 
Commercial Law League of America, Bulletin, October, 1907. 
Correspondence Bi-Mensuelle. Organ of the Bureau International Permanent de 

la Paix. 
Green Bag, The, Boston, Mass., October, 1907. 
Gregory, Prof. C. Noble : — 

The Recent Controversy as to the British Jurisdiction over Foreign 
Fishermen more than Three Miles from Shore. 
Hodgins, Mr. Justice (Toronto) : — 

Fishery Concessions to the United States in Canada and Newfoundland. 
Instituto Italiano di Cooperazione Sociale, its Scope, origin, and Work. 
Journal du Droit International Prive et de la Jurisprudence Comparee, Redige 

par M. E. Clunet. 
Law Magazine and Review. 
Ligue International de la Paix et de la Liberte. La Deuxieme Conference de la 

Paix. 
Ottolenghi, Giuseppe. II Rapporto di Neutrality. 
Peacemaker, The, September, 1907. 
Riesser, Dr. J. : — 

Bemerkungen zum., " Vorlaufigen Entwurf eines Deutschen Scheck- 



Valery, Jules : — 

Le Pape Alexandre III. et la Liberte des Mers. 

The Secretaries will be glad to receive copies of any book or pamphlets on 
International Law written by Members of the Association. 

A certain number of copies of the Reports of the following Conferences 
remain at the Office, and can be sent to Members applying for them. 

1st and 2nd Conference, Brussels and Geneva, 1873 and 1874. 

4th, Bremen, 1876. 

7th, London, 1879. 

9th, Cologne, 1881. 
11th, Milan, 1883. 
12th, Hamburg, 1885. 
17th, Brussels, 1897. 
18th, Buffalo, 1899. 
19th, Rouen, 1900. 
23rd, Berlin, 1906. 




Chief Justice of the Supreme Court of Errors, 
New Haven, Connecticut, U.S.A. 

Hon. President of the Conference. 



W$t Intmtatatal lain Association. 



TWENTY-FOURTH CONFERENCE. 

PORTLAND, MAINE, U.S.A., 1907. 



FIRST DATS PROCEEDINGS. 

Thursday, 29th of August, 1907. 

The members of the Conference assembled at ten o'clock 
at the Eotzschmar Hall, and were welcomed by the Mayor of 
Portland, Nathan Clifford, Esq., and the Hon. Charles F. 
Libby, on behalf of the County of Cumberland Bar Associa- 
tion* 

The Mayor of Portland (Nathan Clifford) said : I believe 
it is the custom of the Association for one of the Local Presi- 
dents to call the meeting to order, and that privilege has been 
given to me to-day. As Mayor of the City of Portland it 
gives me great pleasure to welcome the members of the Inter- 
national Law Association, and to extend to them the hand of 
welcome from our small town. Portland is not a large city ; 
Portland is not a rich city ; nevertheless, Portland is sincere ; 
Portland appreciates that you have come to her from far 
away, and she will do everything she can — perhaps not in the 
most lavish way — to entertain you; but I assure you her 
welcome is as sincere as that of those who can afford to spend 
more. We extend to you all a hearty welcome, and I am 
sure you will return to us on a future occasion. (Applause.) 

The Hon. Charles F. Libby : Mr. President, Gentlemen 
of the International Law Association, Ladies and Gentlemen : 

1 
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On behalf of the Bar of this County of Cumberland, and as a 
member of the American Bar Association, I desire to extend 
to you all a most cordial welcome to our City and State. That 
so distinguished a body should have selected this city as the 
place for its Twenty-fourth Conference we consider a high 
honour. The important work which this Association has 
been carrying on for many years has attracted not only the 
attention of our profession but of the public at large. The 
prominence which this body has given in its deliberations to 
the important principle of the settlement of international 
disputes by arbitration has, I believe, had an important 
influence on the growth of that public opinion which is de- 
manding that right and justice rather than armies and navies 
should be important factors in international affairs. That 
sentiment is finding perhaps more than an echo in the Inter- 
national Conference now sitting at The Hague. In its efforts 
to at least lessen the barbarities of war may we not hope that 
it will do more, and that it will at least accomplish something, 
to use the language of our distinguished representative, Mr* 
Choate, not only to regulate war, but finally to prevent it. 
(Applause.) If "war is hell," as a famous American, 
General William G. Sherman, has declared, certainly one of 
the missions of this Association is a beneficent one, and it 
must draw to itself increasing support. I hope, Gentlemen, 
that your stay in our city will be pleasant, and that your 
deliberations will produce abundant fruit. In closing, permit 
me another word. I wish, on behalf of our Bar Association, 
to extend to all the members of the International Law Asso- 
ciation and their ladies an invitation to accompany us on an 
excursion to-day through what we deem one of the most 
beautiful bays in the world, with its two hundred isles. We 
want you to see something of the beauties that nature has 
lavished upon us in our city. We are rich in them beyond 
even imagination, and I know that we are rich in the 
character of our inhabitants. I hope that all will be able to 
accept this invitation, as I assure you it is a great pleasure 
for the Bar of this County to have you with us, and we want 
to do all we can to make you comfortable. (Applause.) 
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Sir William Kennedy : Mr. Mayor and Mr. Libby, on be- 
half of the International Law Association I desire to thank 
yon for the cordial welcome you have extended to us. Most 
of us who are visiting here now have a most grateful recol- 
lection of our visit to Buffalo, our first visit as an Association 
to America, in the year 1899, and we are quite sure, not only 
from the programme you were kind enough to sketch, but 
also from the reception we have already received, that the 
famous hospitality of America to those who come to her 
shores will be extended to us as fully as in the past, and more 
fully than we deserve. I have only to assure you, speaking 
on behalf of the Association, that we shall do our best in every 
way to show ourselves practically grateful for your kindness 
by doing our work — I hope, in the spirit in which you have 
indicated that you expect this Association to do its work— for 
the best interests of the world, in drawing together in friendly 
and well understood ways all the best feelings which can 
regulate international concerns, and especially labouring, as 
far as we can in our humble fashion, for the great interest of 
International Peace; and, above all, something more than 
Peace between Great Britain and America, in the continuation 
of that brotherhood which we all, I hope, are desirous of per- 
petuating. I desire, before beginning the business of the day, 
to express to you the personal regret of our President, Sir 
Walter Phillimore, that he is unable to be here with us, and 
to represent the Association as he has represented it in the 
past, with all his ability and learning. He desires me to 
inform the Conference, " and especially our American hosts, 
with what regret I find myself precluded by domestic circum- 
stances from attending at Portland. I shall follow the pro- 
ceedings and read the papers with the greatest interest, 
and wish all success to the Conference. ,, (Cheers.) I can 
only conclude by saying that I am sure, whatever else 
may result from our Conference, there will always remain 
a very pleasant memory of a very enjoyable meeting at 
one of the most beautiful places in Northern America. 
(Applause.) 

Mr. Cephas Brainerd (New York) : At the request of the 
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Executive Council, I beg to move that the following officers 
be appointed : — 

Honorary President of the Conference. 
The Hon. Simeon E. Baldwin, LL.D., Chief Justice of the 
Supreme Court of Errors, Connecticut. 

President of the Conference. 
The Eight Hon. Lord Justice Kennedy, LL.D., Court of 
Appeal, London. 

Vice-Presidents of the Conference. 
Mr. Cephas Beainerd, New York. 
Hon. Alton B. Parker, New York. 
Hon. Charles B. Elliott, Minneapolis, Minnesota. 
Mr. Louis J. Loranger, Montreal. 

Conference Secretaries. 
Mr. Charles Chenet Hyde, Chicago. 
Mr. G. G. Phillimore, London. 

The motion was accepted. 

The Hon. President, having taken the Chair, said : By 
the rules of the Association the Minutes of the last day's pro- 
ceedings of the last Conference held at Berlin have to be 
formally approved. 

The Minutes of the last day's proceedings of the Berlin 
Conference were presented by Mr. G. G. Phillimore, taken as 
read, and signed by the Chairman. 

At the request of the Hon. President, Mr. G. G. Philli- 
more read the names of a number of gentlemen who had been 
elected members of the Association at a meeting of the Council 
held the same day. 

The Hon. President then delivered the following Inaugural 
Address : — 

Ladies and Gentlemen : It has been customary at the 
meetings of this Association to supplement the regular 
officers of the Conference and of the Association by the 
appointment of an Hon. President from the country in which 
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the Conference is held. It is naturally his office, and one 
which I assume with particular pleasure, strengthened by 
sentiments of personal friendship for many of those who are 
here from across the sea, to extend a welcome to all who take 
part in these proceedings, and to express a hope that the dis- 
cussions may not fail of good result. 

An international association can have no abiding seat, so 
far as its general meetings are concerned. Only by holding 
them from time to time in different lands and different conti- 
nents can it answer to its name and fulfil its mission. Ameri- 
cans are glad to receive this Association for a second time, 
and glad to be able to congratulate it on the substantial pro- 
gress made since our Buffalo meeting of 1899 in advancing 
the science which it was organized to promote. 

The first Conference of Peace at The Hague had just closed 
its session, and we were looking with hope, but hardly with 
confidence, for a favourable outcome of its project for 
establishing a Court of Nations. 

Again we meet at a time when a similar Conference of 
Peace is sitting at The Hague ; but with what different senti- 
ments and anticipations in regard to its power for good ! 

The Court which the first Conference proposed has proved 
itself an effective instrument for the settlement of international 
disputes. It has vindicated the title of International Law to 
a position among the sciences. It has shown that it is a law, 
and has a sanction — the all-compelling sanction — of the 
public opinion of the world. 

If there are faults in the organization of the Hague Tri- 
bunal, which time and experience have disclosed, there are 
none that cannot, and indeed, we may be sure, will not, be 
amended. As Sir Edward Coke said : " Nihil simul inventum 
et perfectum est/' 

We have a right in this Association to be proud that, 
during its whole existence, it has laboured earnestly and not 
unsuccessfully to promote those general ideas out of which 
the Hague Tribunal and the Hague Conferences have been 
evolved. 

Our present name as an Association is comparatively a 
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colourless one, but its adoption made no change in the aims 
which we have from the first pursued. These remain, in the 
language of our original name, the reform and codification of 
the Law of Nations. We are not content with it as it is. 
Law, human law, is in none of its branches an exact science. 
It changes with the times. But particularly is this true of 
International Law. It has in great measure to deal with 
those times in human society when in certain places municipal 
law is silenced by arms; when the force of government is 
exerted, not against individuals, but against the force of 
government, and private rights of property and security must 
give way to the overmastering demands of public necessity. 

The progress of International Law in modern times has 
been largely in the direction of preventing war. It has also 
been largely in the direction of ameliorating the conditions 
which war brings. One is as important as the other, for the 
absolute prevention of war, in however remote a future, is to 
the scientific student of history and psychology impossible, 
unless all nations climb to an equal plane of civilization and 
morals, and that a far higher plane than any nation has yet 
attained. 

It must be frankly acknowledged to be precisely here that 
we find the most serious obstacle to the reform and codification 
of International Law. The different Powers still represent 
very different states of social advancement. Conduct to be 
confidently anticipated from an enlightened nation cannot be 
reasonably looked for on the part of one yet unaccustomed to 
follow the rules which sound politics prescribe for the just 
regulation of public duties. 

Nevertheless, the theory of equality between independent 
nations is the very soul of the science which we meet to 
cultivate. 

In this respect International Law differs radically in prin- 
ciple from the national laws of most of the leading Powers. 
These recognize distinctions of birth or title — that is, the in- 
equality of men in the relations of society. International 
Law for those whom it governs has always asserted that 
they are equal in rights, however unequal they may be in 
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power. Each independent nation is the legal peer of every 
other. 

It is by universal insistence on this rule of equality that 
those who would advance the place of International Law as a 
social force can best secure their end. Only by such insist- 
ence can the moral support of the world be fully gained. 
Universal public opinion can be rallied to the defence of any 
theory of dealing between nations which is based on indubit- 
able principles of social justice, and of no theory based on any- 
thing lower or less. 

Those principles will in every case ultimately determine 
the judgment to be pronounced on any international dealings 
by that Court without appeal, unseen, but not unfelt, by men, 
that is always in session, truly named by Daniel Webster 
" the great tribunal of modern civilization." 

The rule of equality has been less often violated in practice 
in the domain of Private than in the domain of Public Inter- 
national Law. Questions of Private International Law are 
peculiarly for the Courts of Justice to settle, and no nation 
presumes to dictate to the Courts of another. 

To the settlement of many of the most perplexing of those 
questions the world hardly yet realizes what progress has been 
made through the four Hague Conferences of 1893, 1894, 
1900, and 1904. Two of the great Powers, whose citizens 
are largely represented here to-day, tpok no part in those 
Conferences. I refer, of course, to Great Britain and the 
United States. Their absence was attributable, first, to their 
territorial separation from the Continent of Europe ; second, 
to their adherence to the principles of feudalism respecting 
lands ; and third, to their acceptance of the rule that domicile 
should determine status. 

That rule, though long and firmly imbedded in English 
and American jurisprudence, cannot be said in either country 
to be the declaration or result of national policy. 

We, in the United States, took it originally from English 
law as part of our colonial inheritance, and it has spread 
naturally from our older to our newer States. English law 
took it from the older Continental jurists and from European 
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practice. European practice has changed. The drift of the 
last century, particularly in its closing quarter, was away 
from the test of domicile to that of nationality. This drift first 
assumed the force of a strong current in Italy— a sign of her 
new life as a united kingdom. It has been greatly accelerated 
and broadened by the conventions proceeding from these 
Hague Conferences on Private International Law. 

England and the United States cannot shut their eyes to 
the fact, for instance, that ten European nations, and among 
them great powers like France and Germany, have thus 
agreed, with respect to an institution on which all human 
society depends, that as between their subjects nationality 
shall be the criterion of civil rights in respect to assuming 
or dissolving the marriage relation. 

It is not to be forgotten that whichever standard be adopted 
— nationality or domicile — for the determination of any ques- 
tion of status, the result will ordinarily be the same. Few 
ever have a domicile in a country to which they do not bear 
allegiance. 

On grounds both of convenience and of right much cer- 
tainly can be said in favour of the test of allegiance. It is to 
his nation that every one looks for the protection of his rights 
of person or property. He looks to it only when at home. He 
looks to it ultimately when abroad. These rights, while he 
remains one of its inhabitants, are determined by its will. 
Why should they not be, when he calls upon it from a foreign 
land for protection ? Has it a duty to protect abroad what it 
would not give at home ? 

It was formerly argued, with more force that it can be now, 
that a man's domicile could be ascertained more easily than 
his nationality. The steady extension of the system of public 
records to the incidents of the life of the private individual, 
and the tendency of the world to subject both emigration and 
immigration to Governmental inspection and regulation have 
made it easier than it once was to determine questions of 
nationality with promptitude and accuracy. 

The most valuable asset of a new country, under the con* 
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ditions of modern society, it has been said,* is apt to be its 
annual accession of adventurous foreigners. Thorold Eogers, 
twenty years ago, estimated the value to the United States of 
those who entered it as a hundred million pounds a year. 
These men are gained without the cost of rearing and educating 
them. 

No wonder that modern immigration laws require strict 
records of who thus arrive, and when and whence they come, 
and where they plan to go. No wonder, on the other hand, 
that if a naturalized citizen leave his adopted country to re- 
found a home in his native land, it should proceed to cast him 
off, and make his long continued absence presumptive proof 
of his renunciation of its protection, as the United States have 
done by their Act of Congress of 1906. 

In regard to the English and American doctrine as to the 
lex situs, it must ' be conceded also that it is not in entire 
accord with the spirit of modern society as respects real estate. 

The general growth of the recording system as to land 
transfers, the facility with which real estate can thus be made 
a basis of credit, and- the comprehensive mortgages, privi- 
leges, or hypothecations to which it has been everywhere 
subjected for the security of contractual obligations, have all 
contributed to mobilize the soil. The gradual detachment of 
political rights from landowners, as such, has had a similar 
effect, and it is to have a still greater one. 

The days of feudalism, as an existing institution, are long 
past. The day is passing when its theory can be preserved 
in a world increasingly devoted to freedom of commerce and 
freedom of government. 

It seems to me, therefore, to be not impossible that on 
both these points of difference England and the United States 
may yet fall in with the modern trend of European opinion. 

Gatherings like this may have — and, indeed, necessarily 
do have — no inconsiderable influence in the unification of 
world-opinion as to the proper rules of social order to be in 
each particular nation formulated in law. They mark the 
fact that the last hundred years have created a new force 

* Rhodes, History of the United States, i. 855. 



( 10 ) 

in this direction, which has gained strength with every 
year. It is the birth of the International Congress or 
Conference, which is not the immediate consequence of a 
particular war. 

The newly founded American Society of International Law 
has given consideration to this subject in the current number 
of its Journal, and it is there shown that since the Congress 
of Vienna more than seven hundred such assemblages of real 
importance, counting those both of a public and of a private 
character, have taken place in Europe and America. Every 
one of these, in bringing the representatives or citizens of 
different and distant Powers into friendly intercourse on topics 
of common interest, has done something towards drawing the 
world together and making it acquainted with itself. 

• Twenty-three times, at as many meetings, has this Asso- 
ciation served in such a way, in some degree, to unite the 
forces of civilization. May its twenty-fourth meeting, which 
this day opens, as it bears its ripest fruit, bear also its best ! 
(Applause.) 

I will now ask the President of the Conference to take 
the Chair, and proceed with the regular business of the Con- 
ference. 

The President, having taken the Chair, said : I will now 
call on Dr. W. Evans Darby to read his paper. 

Dr. W. Evans Darby (Secretary of the Peace Society, 
London) then read the following paper : — 

INTERMITTENT PROGRESS OF INTERNATIONAL. 
ARBITRATION. 

Political progress is of necessity slow, and often inter- 
mittent; international progress still more so. It is the 
advance of the rising tide, with its ebb and flow, rather than 
the oceanward sweep of a majestic river. 

Mr. F. W. Hirst, with true insight into the movements 
of the times, observes:— "Perpetual Peace," and by that he 
means the juridical social order of the world, *' is not yet 
within our grasp ; but we are moving towards it. Perpetual 
War has been left far behind, and the world is more inclined 
to listen respectfully to the dreams of the peacemaker than 
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ever it was before."* That is very true. Nevertheless, it 
takes time for prophetic dreams to materialise, and for " the 
political machinery of Peace, ,, as he terms it, to fit into place 
and get into steady working. Even then more time may be 
required to regulate and adjust its parts, and to discover and 
develop possible improvements. It should be enough that 
progress is not only assured, but is already palpably declaring 
itself. 

The political machinery of Peace has two parts, Federa- 
tion and Arbitration, says one of the speakers in the pacifiste 
causerie of Mr. Hirst's valuable book; and the discussion 
assumes that " a certain amount of common feeling, of 
political and social harmony, is, if not a condition precedent 
to both, at least a powerful force and impulse to an inter- 
national concert. ,, With the Hague Conference in session, in 
which, for the first time in the history of the world, the repre- 
sentatives of forty-five States are met to discuss measures of 
International Peace, it is impossible to doubt the international 
concert. Even that is symptomatic ; it is a climax. " Inter- 
national Conferences, Councils, Congresses, Conventions and 
Laws are becoming more and more frequent, more and more 
necessary, more and more fruitful in their consequences." They 
are the inevitable result of a number of predisposing causes, 
which, if carefully studied, reveal beyond question the growth 
of that common feeling, the steady development of political 
and social harmony, in the promotion and guidance of which 
the labours of this Association in the reform and codification 
of the Law of Nations may well have a useful and prominent 
share. 

Pauses in the Practice of Arbitration. 

The faithful chronicler has to note the fact that during 
the past year something like a pause has come in the out- 
ward and visible progress of the Arbitration movement. The 
Permanent Court at The Hague has been idle — not a single 
Tribunal has been called for ; there have been no striking new 
cases of Arbitration before any other Tribunal ; the process 
of treaty-making, for general and permanent Arbitration, 
which was proceeding apace, has been arrested, and except 
for a few cases of minor importance the year would seem 
almost barren of results. From the peacemaker's standpoint 
this is full of encouragement. There have been no disputes 
calling for adjustment. Many of the grounds of serious 
controversy between nations have been removed. Boundary 

* Arbiter in Council, p. 256. 
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disputes have nearly everywhere been disposed of, so that the 
suits arising from that source are continually growing fewer 
in number. Other causes, too, have been at work, and there 
seems to be among Governments a growing desire to avoid 
occasions of quarrel and to maintain peaceful relations. It 
is not to be wondered at, therefore, that the average of 
arbitral references which have marked recent years should 
not be maintained, or that the current of progress should 
proceed more slowly, especially if, as seems to be the case, it 
should be preparing itself for a fresh forward rush. "Political 
prophecy," says the Arbiter again, "is the most gratuitous 
form of error ; but the friends of Peace who have seen the 
rapid drawing together of nations during the last half- century 
may confidently expect the process to continue at an accele- 
rated speed. "* The continuation of that process, of course, 
carries with it the accelerated speed of the outward and 
material results. There is "no fear of the development 
being prematurely arrested," neither need there be any fear 
of the process keeping pace with the impulses and require- 
ments of the improving political and social harmony of inter- 
national Society. 

Arbitration Instances. 

It must not, however, be imagined that the year has been 
entirely barren of Arbitration results : — 

I. — Cases Completed. 

The following cases, reported to previous Conferences as 
then pending, have since been completed : — 

1. Beluchistan and Persia, in 1903. — Boundary Disputes. These 
were referred in 1903 to the Seistan Boundary Commission under Major 
MacMahon and settled in 1905. (" Modern Pacific Settlements," 20th 
Cent., No. 55.) 

2. Great Britain and Portugal, in 1904. — Delimitation of Boundary 
in East Africa. Entrusted to a Joint Commission, which made its survey 
and marked the boundary on the ground : — North of the Zambesi, June 
to November, 1904 (Protocol signed November 22nd), and south of the 
Zambesi, April to October, 1905 (Protocol signed October 20th). 

3. Japan and Russia, in 1905. — Boundary Delimitation. The 
Joint Commission appointed by Section A of the Treaty of Portsmouth, 
August 23rd (September 5th), 1905, for the delimitation of the boundaries 
in the Island of Sagh alien, began its work in the spring, and completed it 
in September of 1906. 

4. Egypt and Turkey, in 1906.— The Tabah Frontier. Referred 

* Arbiter vn Council, p. 344. 
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by Imperial Irade\ May 14th, 1906, to a Joint Commission, the members 
of which were : — British, Capt. K. G. Owen, Mr. Wade, and Mr. Keeling ; 
and Turkish, Mazzaffer Bey and Fehmi Bey. The Delimitation Survey 
took plaoe in 1906, and the Agreement was signed on October 1st, 1906. 

5. Bulgaria and Turkey, in 1906. — Frontier Dispute with regard 
to Soujak. A Mixed Commission was appointed to investigate, August, 
1906. Their work was completed, but on October 3rd complaint was 
made to the Grand Vizier in Constantinople by the Bulgarian represen- 
tative that, though the Bulgarian delegates had waited three weeks for 
their Turkish colleagues to sign the prods-verbal of the inquiry, this was 
not done : and an ultimatum was presented on behalf of the Bulgarian 
Government, which was effectual. 



II.— Cases Still Pending. 

The following are still in course of settlement : — 

1. Bolivia and Peru, in 1908. — Boundary Dispute. Referred by 
Treaty, signed January 2nd, 1908, to the Arbitration of the President 
of Argentina, if a settlement be not otherwise reached. (Modern Pacific 
Settlements, p. 188, No. 18.) 

2. Bolivia and Brazil, in 1908. — Claims and Indemnities. Referred 
by Treaty of PetropoHs, November 21st, 1903, to a Court of Arbitra- 
tion under the Papal Nuncio to Brazil. 

3. Bolivia and Brazil, in 1903. — Boundary Delimitation. Referred 
in April, 1906, under Treaty of Petropolis, November 21st, 1903, to a 
Special Commission. 

4. Ecuador and Peru, in 1904. — Question of Boundary. Submitted 
by Treaty, March, 1904, to the Arbitration of the Ifing of Spain in 
accordance with Treaty of 1887. A Consultative Commission was created 
in Modno by Royal Decree on April 20th, 1905. (Modem Pacific Settle- 
ments, p. 140, No. 19.) 

5. Bulgaria and Turkey, in 1904. — Pending Questions. Referred 
by Agreement, signed at Sofia, April 8th, 1904, to a Mixed Commission. 
The Times reported in Maroh, 1907, that these negotiations were " pro- 
ceeding satisfactorily." (Modern Pacific Settlements, p. 145, No. 88.) 

6. Colombia and Peru, in 1904. — Boundary Question. Referred in 
June, 1904, by Treaty to the King of Spain; but by a new Treaty, 
September 12th, 1905, it was submitted to the Arbitration of the Pope. 
(Modern Pacific Settlements, p. 140, No. 21.) 

7. France and Guatemala, in 1904. — Bezault Claim. Protocol of 
Arbitration, signed April 25th, 1904. No further information. 

8. Afghanistan and Great Britain, in 1904. — Mohmand Boundary. 
Referred to Joint Commission, which was appointed January 26th, 1904, 
and was reported as about to start, July 3rd, 1904. Nothing further is 
known. 

9. Brazil and Colombia, in 1904. — Boundary Dispute. A dispatch 
from Rome, published in the South American Journal of October 22nd, 
1904, announced that the Apostolic Internuncio at Rio de Janeiro, Mgr. 
Tonti, had been appointed Arbitrator in respect of the difference as to 
limits between Brazil and Colombia. His Award has not yet been 
published. 
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10. Colombia and Ecuador, in 1904. — Boundary Dispute. On 
November 5th, 1904, an Agreement was signed by these Powers at Bogota, 
referring their frontier dispute to the Arbitration of the German Emperor, 
who accepted the mandate in May, 1905. Fifteen months were allowed 
for the presentation of cases. His Award is not yet published. 

11. Brazil and Peru, in 1905. — Claims for losses incurred in 
boundary conflicts in the Alto Yurua and the Alto Purus since 1902. By 
a Convention concluded at Bio de Janeiro on July 12th, 1904, these were 
referred to an Arbitral Tribunal consisting of two Arbitrators appointed 
by each, with Mgr. Julio Tonti, Papal Nuncio in Brazil, as Umpire. 
This Tribunal held its first session at Bio on January 15th, 1906. Owing 
to the return of Mgr. Tonti to Portugal and the inability of his successor, 
Mgr. Bavona, the new President of the Tribunal, to take his place imme- 
diately, the Tribunal was at the beginning of January, 1907, prorogued 
until January 15th, 1908. 

12. Bolivia and Chili, in 1905. — Tacna and Arica Boundary. The 
Joint Commission of Engineers to be appointed by Clause 2 of the 
Treaty of Peace and Friendship, signed October 20th, 1904, within six 
months following the ratification, to delimit the boundary line in the 
disputed district, with power of appeal to the German Emperor, has not 
yet apparently reported. 

13. Costa Bica and Panama, in 1905. — Boundary Dispute. The 
Bepublic of Panama was declared November 3rd, 1903. The boundary 
dispute between it and Costa Bica was adjusted in March, 1905 ; it was 
stipulated that an Umpire should be appointed by President Roosevelt to 
trace the boundary according to the terms of the Convention ; the result 
is not known. 

14. France and Germany, in 1905. — Cameroon Frontier. Joint 
Commission appointed to delimit in August, 1905. The results are not 
known. 

15. France and Liberia, in 1905. — Boundary Delimitation. The 
Franco -Liberian Commission, which was to meet in November, 1905, 
has not yet completed the delimitation of the frontier between French 
Ivory Coast and Liberia, according to the Agreement of 1892. 

16. France and Great Britain, in 1906. — Niger and Lake Chad 
Boundary. This boundary was considerably modified by the Anglo- 
French Convention of May 29th, 1906, consequent on the Agreement of 
April 8th, 1904. A Joint Commission was appointed, which, under 
Major O'Shee and Captain Tilho, is now at work on the ground. 

17. Argentina and Paraguay, in 1905.— Boundary Determination. 
A Joint Commission was appointed at the end of 1905 to survey the 
course of the Biver Pilcomayo. Result not known. 

18. Bulgaria and Servia, in 1905. — Boundary Delimitation. A 
Mixed Commission for the exact determination of the Serbo-Bulgarian 
frontier, as laid down by the Berlin Treaty, July 13th, 1878, was appointed 
by the Convention between Bulgaria and Servia, which was signed at the 
close of 1905, and came into force March 1st, 1906. Result not known. 

19. Persia and Turkey, in 1906. — Boundary Question. A Joint 
Perso-Turkish Commission, Zekki Pasha being the chief Turkish Com- 
missioner, was appointed March 17th, 1906, " to settle the dispute with 
regard to the frontier in the Passova district, and also to delimit the 
whole boundary between the two countries." The work is now in 
progress. 
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III. — New Cases. 

A number of new cases have arisen, most of which are 
still pending : — 

1. France and Holland, in 1905. — Boundary Dispute, An arrange- 
ment for the delimitation of the bound ary between French and Dutch 
Guiana was made in 1905, the disputed territory (250,000 hectares) being 
assigned to France. 

2. France and Great Britain, in 1906. — New Hebrides. The long- 
standing differences between Great Britain and France respecting the 
political and economic situation in the New Hebrides have at length been 
settled as the result of a series of conferences at the Foreign Office in 
London between specially appointed Commissioners of the high-con- 
tracting parties. In fulfilment of the Agreement in the Treaty signed 
between France and Great Britain at London, April 8th, 1904, to appoint 
a Commission to settle the disputes of their respective nations in the said 
Islands with regard to land property (reported at the Christiania Con- 
ference, September, 1905), a Joint Commission met in London, January 
21st, 1906, and signed a Draft Convention, February 27th, 1906, which 
was formally confirmed October 20th, 1906. By this Convention, which 
was to come into operation as soon as it was proclaimed in the New 
Hebrides (1) The government of the Islands was entrusted to a Joint 
High Commission of two, appointed by the two Governments respectively, 
assisted by a Resident Commissioner, to whom their respective powers 
were to be delegated, Art. II. ; (2) the powers of the Joint Naval Com- 
mission, established by Convention of November 16th, 1887, were con- 
firmed, Art. VI. ; (8) a Joint International Court, consisting of three 
Judges, was established, Arts. X.-XIX. ; and, finally, provisions were 
made, Arts. XXII.-XXVIL, for submitting the disputes with regard to 
land property to the Joint Court. Thus a Special Tribunal has been 
created for the settlement of differences, on which France and England 
will each be represented by a Judge. The President of that Tribunal 
will be chosen from a third Power, and in case of difference will have a 
casting vote. 

3. Great Britain and the United States, in 1906. — Alaska 
Bowndary. By Convention, signed at Washington, April 21st, 1906, and 
ratified August 16th, 1906, referred to a Joint Commission consisting of 
two Commissioners, one appointed by each, with such surveyors, astro- 
nomers, and other assistants as each Government may elect, to determine 
the exact boundary line on the 141st meridian, to report their progress 
" from time to time," and to make " a final comprehensive report upon 
the completion of the work." 

4. Congo and Great Britain, in 1906. — Uganda Boundary. The 
Congo Boundary Commission has been completely reorganized. By an 
Agreement in December last (1906), referred to in the King's Speech, a 
Joint Commission was appointed, the British Commissioner being Major 
B. G. Bright, C.M.G., and the Chief Congo Commissioner, Major Mercier, 
Major Lemaire being deposed. This Commission is now at work. 

5. Bolivia and Paraguay, in 1907. — Boundary Dispute. On January 
13th, 1907, a Protocol was signed at Buenos Ayres, between representa- 
tives of Bolivia and Paraguay, agreeing to submit the boundary dispute 
between them to the Arbitration of the President of Argentina, who will 
both delimit the territory in question and maintain the status quo until 
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the matter is definitely settled. A new feature in this case is the fact, as 
stated, that the Argentine Government guarantee fulfilment of the 
Protocol. 

IV.— Other Arbitration Incidents. 

These are merely side incidents, which cannot be included 
among actual cases of Arbitration but may prove of in- 
terest : — 

1. Burma and Siam. — The boundary between Burma and N.W. Siam 
was delimited in 1891. 

2. Native State op Ealat. — The Agent to the British Governor- 
General in Beluchistan is a standing Arbitrator in disputes between the 
Khan of Ealat and the minor chiefs of his confederacy. 

3. Great Britain and the United States. — " Between New 
Brunswick (in* Canada) and the State of Maine there are boundary 
difficulties, for the solution of which an International Commission is to be 
appointed.'* 

4. France and Morocco. — A French and Moroccan (Joint) Com- 
mission is entrusted with the formation of police arrangements in the 
region of the valley of the Wed Gher, which is the boundary between 
France and Morocco, fixed by the Agreement of July 20th, 1901. 

5. Canada and Newfoundland. — The Times published a despatch 
from St. John's, Newfoundland, August 14th, 1906, which said that the 
two Governments were negotiating a modus vivendi on the Labrador 
boundary pending a settlement delimiting the territory involved in the 
dispute, and that Sir William Macgregor, the Governor of Newfound- 
land, was on an official visit to Labrador, collecting data for settling the 
boundary disputes between the two colonies. 

6. Great Britain and the United States. — The Newfoundland 
Fisheries Question. The question of referring to Arbitration the inter- 
pretation of the Anglo-American Treaty of 1848, which prescribes 
American rights in the fisheries in British North America, is, according 
to Beuter's Agency, now under discussion before the British and the 
United States Governments. 

7. Honduras and Nicaragua. — Boundary Dispute. By agreement 
of delegates to the Arbitral Tribunal appointed under the Boundary 
Convention signed at Tegucigalpa, Ootober 7th, 1894, this was, October 
10th, 1904, referred to the Arbitration of the King of Spain. In February, 
1907, the Arbitration was abruptly terminated by an outbreak of hostilities 
between the two States, whereupon the Governments of the United 
States and Mexico sent an identical Note to these countries, suggesting 
they should submit their differences to Arbitration on conditions named. 
The Governments of Guatemala, Costa Bica, and Salvador proposed to 
send similar Notes. It was not anticipated that the differences would 
lead to war. 

8. Canada and the United States. — More than three months ago it 
was confidently stated in the Press that an Agreement had been reached, 
and an Anglo-American Treaty had been drafted, providing for a Joint 
Commission to consider all the questions at issue between the United 
States and Canada connected with the water boundaries, fisheries, and 
other matters, of which there were stated to be no fewer than fifteen 
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" In the near future " we were told to expect the signing (as well as the 
drafting) and, it is to be hoped, the ratification of the expected and much- 
needed Treaty. 

9. The United States and Venezuela. — The Press has been 
occupied lately with a correspondence between the Governments of these 
two countries respecting a refusal of Venezuela to agree to Arbitration. 
This was proposed in regard to claims based mainly on asphalt conces- 
sions granted to United States citizens. The matter has been the subject 
of negotiations for years past. 

10. Belgium and Venezuela. — The latter country has obtained an 
unenviable notoriety in respect to Arbitration. Quite recently Venezuela 
furnished what at one time appeared like the first case of the repudiation 
of an Arbitration Award. In the Belgian Chamber on July 16th, according 
to the Times, the Minister for Foreign Affairs said it was a fact that 
Venezuela had announced her intention not to submit to the Award of 
The Hague Court (sic) condemning her to pay 10,000,000 fr. (£400,000) 
to her Belgian creditors. The Minister spoke in a threatening tone, for 
if payment were actually refused, he said there was no appeal against the 
Award, and the cause of Arbitration. The, same authority, however, 
reports an interview with Senor Fortone, the Venezuelan delegate at The 
Hague Conference, who was anxious to remove " the absurd idea'* that 
Venezuela in refusing to execute the Arbitration Award showed want of 
respect for The Hague Court. After detailing her objections to the 
Award, he said, that as proof of its respect for the principle of Arbitra- 
tion, the Venezuelan Government has proposed to Belgium to submit the 
justice of its objections to a fresh Arbitration; in other words, it asks for 
a re -hearing of the case. 

Question of Sanctions. 

This last incident is interesting as throwing a sidelight 
on the ever-recurring question of " Sanctions." At the last 
Universal Peace Congress at Milan this question was as usual 
raised for discussion, and a resolution was proposed recom- 
mending what was termed "Pacific Sanctions/' to ensure 
"the execution of arbitral sentences." To this the objec- 
tion was urged that an Arbitration Tribunal is not a Court of 
Justice, nor is a case of Arbitration a suit at law ; that the 
idea of penal sanction, as Mill says,* is the essence of law ; 
whereas the essence of the Arbitration Compromis (or Agree- 
ment) is that it carries with it, implicitly or explicitly, the 
pledge to accept the Award, and so make it a point of honour ; 
that, as a matter of fact there has been no case known of the 
repudiation of an Arbitral Award needing a sanction, and 
therefore it was premature to provide what in the very nature 
of Arbitration procedure ought not to be needed ; that to 
legislate for the fault was to suggest and possibly create it, 
at any rate to make it easier and more probable, and it was 

* Utilitarianism, chap, iv, 

2 
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urged that such action should not come from a Congress 
representing the Peace Societies, the popular side of the 
Peace movement. To this the answer was, that the statement 
of fact was wrong; there had been three instances, which 
were mentioned; and, on this statement, the proposal was 
carried by a small majority. Questioned later as to his refer- 
ence, my friend, the Rapporteur of the Commission, who had 
made the statement, and who is an authority on International 
Law, wrote : " The first cases which were repudiated are the 
affaires Pelletier and Lazare, between the U.S.A. and Hayti; 
the U.S.A. recognized very sincerely that the Awards in these 
two cases were not correct. . . . The third is the case between 
U.S.A. and Salvador, on the Burrell claims. The Arbitration 
treaty was signed the 19th December, 1901, and the Award, 
the 8th May, 1902 ; Salvador protested against that Award. 
... I have not heaitf anything about it since 1908, except 
that in the Relaciones ... I found an allusion to the case, 
which was said to be 'pending in Washington.' " A reference 
to published information revealed the fact that all three cases 
were subsequently settled by friendly agreement. On my 
friend's own showing, then, they were not cases of repudiation, 
but, as the sequel proved, of legitimate protest, and indicated 
the need of some Court of Appeal, not of penalty. Happily 
the first case of the culpable repudiation of an Arbitral 
Award has yet to arise. The point is of some importance ; 
hence I have touched upon it so fully. The declaration of the 
Mohonk Conference, therefore, and of some other persons 
interested in the matter is absolutely correct.* 



An Important Legal Opinion. 

The importance of this subject was well illustrated by 
some remarks in a striking speech made at the Annual Dinner 
of the Leeds Law Students' Society, in December last. 

Mr. J. H. Balfour Browne, K.C., the President of the 
Society, after touching on various important matters, is 
reported to have said : 

" There was at the foundation of Arbitration, truth, an 
important truth, and he was anxious to recognize it — that the 

* After the reading of this paper, the Hon. Judge Penneld introduced 
himself to the writer as the Arbitrator in what is here called the " Burrell " 
case, and stated that the Award was not repudiated but impeached, and 
that the dispute was subsequently settled as here stated. He also 
expressed his complete acquiescence in the view here implied that 
" moral sanctions " were alone sufficient. 
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sanction of conscience was above the sanction of force. 
Courts of Law sat to determine rights between man 
and man, and thet had the elaborate machinery of 
force and coercion to enforce . their decrees; but arbi- 
tration was founded on the consciences of men, and on 
the valid understanding that although there were differ- 
ences of opinion, those could be determined if thet got 
an impartial person to deoide. That, in idea, seemed to be a 
finer conception than that upon which our legal system was 
founded. 

Another Equally Important. 

The occasion was memorable because of another speech, 
by the Lord Chief Justice of England, who was the guest of 
honour. Lord Alverstone " hoped that nations would recog- 
nize the paramount duty of settling all their disputes, even 
those in which it might be thought some questions of honour were 
involved, by reference to Arbitration. But there was one im- 
portant fact which must not be overlooked. He spoke of it 
because he was once placed in a very difficult position by 
being compelled, by the strength of the case, to side against 
his own country. Referring to the composition of that Court, 
he said he quite agreed that in many of what might be called 
domestic Arbitrations it was extremely difficult to obtain 
arbitrators who would, from time to time, and on repeated 
occasions, be chosen with absolute confidence by the contest- 
ing litigants. But if you were asking nations, or great 
authorities, to submit very important questions to Arbitration, 
you must have some independent members of the Tribunal. 
It was putting too great a strain upon nations to have 
questions referred to members of the two contesting 
parties alone." 

The Alaska Boundary Commission is now so far away in 
the perspective of history that one may quote this newspaper 
report without incurring the pains and penalties of " contempt 
of Court." 

Treaties of Permanent Arbitration. 

The Report presented to our last Conference included a 
list of Treaties of Obligatory Arbitration, under Article 19 of 
The Hague Pacific Convention, which had been signed, and 
most of them ratified, bringing up the whole number of such 
treaties, so far negotiated, to fifty. The eleven treaties 
signed by Secretary John Hay, which, owing to disagreement 
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between the President and Senate, were not ratified, were in- 
cluded because, though from the political standpoint they 
proved abortive, from that of the progress of the movement 
they were valid, especially since, so it has been stated, they 
were " nearly universally supported by the people." 

But with a single exception no addition has to be made to 
the list reported a year ago. The stream flowing in this 
direction has evidently been cut off entirely, or dried up. The 
reason, however, is evident. It has ceased in anticipation of 
the meeting of The Hague Conference, which, it was recog- 
nized, by a single provision might remove the necessity for 
following up the almost interminable process, and it has been 
anticipated that something in that direction would certainly 
be done by it. 

Mr. Choate, in discussing the question of Arbitration in 
one of the sittings of a Commission of the Conference, went 
straight to the mark. After expressing the opinion that 
Arbitration ought to be applied to all juridical differences or 
disputes about the interpretation of treaties, he went on to 
say that " he did not see why States which had signed 
Arbitration treaties two by two should not sign a similar 
treaty all together. ,, 

Even that seems hardly necessary, for were the Pinal Act 
of the Conference made to include the question of Obligatory 
Arbitration, a separate treaty would not be required. Even 
if it went no further than the minimum provision of the 
treaties already signed, it would be a substantial move for- 
ward, whereas, if the maximum provision, such as that in the 
treaties signed by Denmark, or, still better, in that between 
Norway and Sweden, were chosen as the model, the result 
would satisfy everybody. 

Sole Treaty of the Year. 

The exception referred to was a treaty of Permanent 
Arbitration between Denmark and Portugal, reported by the 
Press as concluded in April last, concerning which it was 
said : " This treaty differs from the agreements signed by 
Denmark hitherto in that, should a difference arise, the two 
Powers will be able to submit their quarrel to some other 
tribunal than the Permanent Court of Arbitration at The 
Hague. This step has been caused by motives of economy, 
as the expenses connected with submitting disputes to a 
Tribunal of the Hague Court are very great." Eeference was 
made to this treaty during a recent visit to the Bureau at The 
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Hague, whereupon the Secretary expressed himself as greatly 
surprised, because he said the total combined expense of the 
four cases already submitted to the Court was less than 
6,000 francs (or £240), the cost beyond that being precisely 
what it would have been in connection with any other tribunal. 
This seemed to me a fact which ought to be generally made 
known, in refutation of what, unintentionally no doubt, 
amounted to a grave slander. I have examined very carefully 
the Reports of the Bureau, furnished year by year, copies of 
which were placed at my disposal by the courtesy of the 
Council of Administration, but although I could not find the 
amounts referred to, it was interesting to note that the cost 
of the Bureau itself, roundly, was, for each year of its exist- 
ence, as follows :— 1900, fl. 42,499 (£3,541); 1901, fl. 80,438 
(£2,536) ; 1902, fl. 28,764 (£2.397) ; 1903, fl. 25,917 (£2,160) ; 
1904, fl. 24,514 (£2,043); 1905, fl. 28,201 (£2,350); 1906, 
fl. 26,012 (£2,167). Estimate for 1907, fl. 33,860 (£2,821); 
making a total of fl. 240,204 (£20,015) for the eight years, or 
an average of fl. 30,026 (£2,502) per year. 

Diplomatic Conferences. 

It is not necessary here to refer again to the work or 
prospects of the Court. The Hague Conference for the 
moment eclipses the Hague Court. Official Conferences or 
Congresses, it is well known, are by no means new in the 
history of civilized States, whose Governments have found it 
necessary to hold from time to time diplomatic gatherings, 
in order to secure the proper discussion and decision of 
important problems of various kinds which have arisen in 
their intercourse with each other ; and they are amongst the 
most effective and fruitful agencies for the establishment of 
International Law. More than fifty of such Conferences have 
been held since 1815. What is new is that they should be 
summoned for the promotion of International Peace. Some 
misconception frequently arises from the fact that the word 
"Congres" has to do double duty in French, the diplomatic 
language, " Conference" having an entirely different connota- 
tion in that language ; and from a further ambiguity arising 
from the use of Congress as synonymous with Parliament. 
Amusing mistakes often arise in consequence, as when the 
Conference at The Hague is asked by Public Resolutions 
and Memorials to " declare itself a permanent Assembly " — 
an act of treason against the Governments represented which 
would quickly receive its quietus. "For nearly a hundred 
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years," I read in a Peace paper, " the idea of a regular inter- 
national Congress or Parliament has been a favourite one 
with those who have laboured for the establishment of 
permanent Peace among the nations. In the first half of last 
century it invariably went along with the proposal of a 
permanent Tribunal of Arbitration, or High Court of Nations, 
which has now, in the Hague Court, been measurably realised. " 
For the sake of clear thinking, as well as of effective action, 
it is necessary to apprehend clearly the differences between 
these various kinds of organizations. All Congresses are not 
parliamentary; and diplomatic Congresses and Conferences 
differ by a whole hemisphere from democratic gatherings, 
which have absolute control over their proceedings, however 
natural it may be where there is a unity of goal to merge 
their respective characters in each other. 

The development of International Law, at any rate, would 
favour that process, for the universal juridical order of society, 
which is implied in the aims and existence of this Association, 
could not be established without, at any rate, practical 
political union, whatever label may be attached to it. 

There is, nevertheless, a real unity. The machinery of 
Peace is, " partly federal," says the Arbiter in Council, " and 
partly arbitral ; you may have the one without the other ; 
but some sort of federal scheme involving the election of 
representatives to control common concerns and solve inter- 
national difficulties is almost certain to be the precursor, the 
concomitant, or the sequel of international tribunals." * 

But then he says earlier of this machinery that, although 
Arbitration may be the more popular, " most of the good and 
wise men who have speculated on this mighty theme," among 
them the founders of this Association, the very existence of 
which is a prophecy, "seem to have built their hopes of a 
permanent Peace more on political union and federation than 
on such a progress of reason, law and virtue among isolated 
and unconnected States as would ensure their submitting 
every dispute to neutral Arbitrators." t 

A Comparison. 

One " can readily understand," he thinks, " why it has been 
easier to establish a permanent international tribunal than a 
permanent international legislature. In the first place, resort 
to the tribunal may be, and in fact is, optional. In the second 
place, two nations are naturally more inclined to submit a 

* P. 257. t Pp. 255-6. 
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particular difference to the adjudication of a third party than 
to agree to federate and to combine politically for a number 
of purposes. To my mind," he says, "the success of the 
Czar in convening a representative Congress of the world 
is far more wonderful than the establishment by that Con- 
gress of the Hague Tribunal [i.e., "the Hague Court "] . The 
spread of international Arbitration depends, after the progress 
of common sense, more upon the ever-expanding empire of 
law, order, and commerce than upon anything else; and 
undoubtedly, since the days of Montesquieu, not only have 
divergent systems of justice and law in all civilized countries 
been brought nearer, and many imperfections removed, but 
the principles of public and private jurisprudence have been 
sufficiently ascertained and agreed to warrant us in expecting 
rapid and fruitful developments of international justice." * 

The remarks are so pertinent to the times that they tempt 
quotation. Besides, the reasoning is valid, and carries with it 
immense encouragement, especially for a society whose work 
is the development of international justice 

The bearing of that work upon political, or, let us say, 
practical, international federation may not be equally apparent 
to all. But in the Hague Peace Conferences we have the 
beginnings of that practical federation, especially in the 
proposal of the second Conference, which, though it had not 
the power to declare itself, as so urgently invited, a permanent 
body, may yet determine, subject, of course, to the ratification 
of its respective Governments, to make itself one of a series. 



Wore of the Second Conference. 

" Depend upon it," said the Secretary to the Hague Con- 
ference during an interview, " we shall do better work than 
the first Conference did." "Many of us will be quite 
satisfied," was the reply, "if you do as good." For some time 
it seemed as if the Conference would only justify the criticism 
of M. Bourgeois, the chief French delegate, by confining its 
labours to " the regulation of war " rather than " the organiza- 
tion of Peace." Its subsequent proceedings seem to have 
modified that judgment. It is, however, unfortunate that the 
new Court it is proposed to create should be described as 
" the Permanent Court of Arbitration," for that is to misapply 
a name already in use, and so by implication and suggestion 
to declare the Permanent Court of International Arbi- 



* Ibid., pp. 350-1. 
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tration at The Hague, x founded in 1899, non-existent or 
defunct. 

It is easy, therefore, to sympathise with the anxiety of 
M. Beernaert, one of the most prominent and able veteran 
Arbitrationists in the Conference, lest the new organization 
should interfere with the old. There are many who cannot 
conceive of progress unless it be visible and tangible. We 
have not reached aerial motion yet, and the imagination fails 
to anticipate it ; even our electric cars have their lines of rail 
and our motor-cars their beaten tracks. 

It surely needed the assurance of M. Bourgeois that there 
could be no question of suppressing the existing Court, and 
the statement of Sir E. Fry that he would be of M. Beernaert's 
opinion if the American proposal sought to replace the 
permanent Court created in 1899, but in his opinion there 
was nothing to prevent the two Courts from acting simultane- 
ously, as parties would thus be free to appear before judges 
of their own choosing, and that it was this consideration that 
led him to support the American proposal ; although the main 
thing after all was stated by the Marquis de Soveral, who 
could not see how the Court could proceed unless the principle 
of obligatory Arbitration were established. 

As a matter of fact the proposed Court is not an Arbitra- 
tion Court at all, but an International Court of Justice, which 
is a very different thing ; and the Federation of nations has 
not yet advanced far enough to admit of any such thing, even 
if it were deemed practicable. What is imperatively needed 
is that the Court already in existence should be habitually 
used. 

It seemed to me the acme of fatuity, as was the case in 
the first Hague Conference, to create machinery that nobody 
seemed to have the slightest intention of using. -But the 
thing was done; in due course the machinery was set in 
motion; nearly all the foremost Powers of the world have 
already made use of it. All that can be done henceforth is 
to build on that foundation, to go ahead from that starting 
point, and the main thing I am anxious about is that the 
right lines shall be followed. In helping to secure that result 
our Association has before it a noble task. 



A Prophecy. 

It is not necessary to remind ourselves of the noble band 
of illustrious workers who have preceded us on this pathway, 
and dreamt for us the dreams that in a more prosaic way we 
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are helping to bring true — from those noble Italians, Dante 
and Marsilio of Padua— who wrote his "Defensor Pacis " in 
a.d. 1324, three years after Dante's death, and 200 years 
before Emeric Cruc6 and Sully gave their schemes of 
Arbitration and Federation to the world — to Grotius, who 
published his masterpiece in 1625 — to that "great federalist" 
William Penn — to the Abb6 de St. Pierre, who dreamt of the 
" Senate of Europe " — and a host of others. It is easy to 
prophesy when the line of progress becomes as distinct as a 
railway track, and when the dreams of the noblest and best 
and most far-seeing are crystallizing into tangible fact before 
our eyes. The years immediately following the 19th century, 
which was par excellence the period of Peace and international 
progress, are not a time for despondency : — 

" The dreams that nations dream come true 
And shape the world anew." 

Even such a cautious thinker as the late Henry Sidgwick 
ventured to prophesy : — " We have seen a tendency in recent 
times to the formation of larger political aggregates in 
Europe; and we have in North America an impressive 
example of a political union maintaining internal Peace over 
a region larger than Western Europe. I therefore think it 
not beyond the limits of a sober forecast to conjecture that 
some further integration may take place in the West 
European States ; and if it should take place, it seems pro- 
bable that the example of America will be followed, and that 
the new political aggregate will be formed on the basis of a 
federal polity. When we turn our gaze from the past to the 
future an extension of federalism seems to me the most 
probable of the political prophecies relative to the form of 
government."* 

Gentlemen, I am not committing the mistake of ignoring 
the character of this Conference and of imagining that this 
is a Peace Society gathering. It is not my fault if the goal 
is one, and if the twofold track that leads to it is the same. 
The reform and development of International Law has the 
same end and aim as the Peace Movement, viz., the harmony, 
unity and prosperity of the nations. Its ' ' political machinery " 
also has the same two parts — Arbitration and Federation, of 
some kind, as the only way of making International Law 
itself valid and effective. Both are achieving marvellous 
development. We see already the beginnings of a new age. 

* The Development of European Polity, last page. 
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"The Parliament of Man" and "The Federation of the 
World " are fast ceasing to be merely a poet's dream. They 
obey a law sure as that which governs the fluctuations of the 
flowing tide. The conflict between social order and selfish 
impulse goes on with what may sometimes seem uncertain 
issues :— 

" Yet I doubt not through the ages one increasing purpose runs, 
And the thoughts of men are widening with the process of the suns." 

The President : Ladies and Gentlemen, I am sure you all 
desire to thank Dr. Darby for his excellent paper. (Applause.) 
I also feel sure that I shall have your sanction in asking the 
British Ambassador, who has kindly attended our meeting 
this morning, to say a few words of sympathy with the objects 
of the Association— objects which are so dear to us all. 
(Applause.) 

The Eight Hon. James Bryce (British Ambassador to the 
United States) : Lord Justice Kennedy, Members of the Inter- 
national Law Association, Ladies and Gentlemen, I did not 
come here with any intention of being more than a listener, 
and I have listened with great interest and thought to the 
very suggestive paper which you have just heard read ; but, 
as I cannot refuse to respond to the invitation of my old 
friend Sir William Kennedy, I propose to say only two or 
three words to you. What I have seen since I came to this 
country further convinces me, if, indeed, conviction were 
necessary, that the sentiment of the American people, as well 
as that of the American Government, is entirely in favour of 
those objects to accomplish which is the aim of your Associa- 
tion. There can be no doubt that the sentiment in favour of 
Peace and Arbitration has been enormously strengthened of 
late years on both sides of the Atlantic, and I think it per- 
fectly certain that the Government of the United States and 
His Majesty's Government in England, being happily in 
accord in their sincere desire to promote peace, will have the 
cordial support of their respective nations in any steps which 
they may be advised to take in that direction. (Applause.) 
It is a matter of the greatest possible satisfaction to us who 
speak the same language and live under institutions essenti- 
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ally the same in their principles, as they were in their origin, 
that on this great matter, in which the nations of the world 
are so much concerned, Americans and Englishmen should be 
of one mind and thought. Let me further say that, as regards 
the specific topics which your Association deals with. I think 
you are rendering, as has been done also by the Institute of 
International Law, great services in thoroughly exploring and 
discussing and investigating all these different points on 
which international differences arise. I have looked through 
the programme of this Conference, and I see that you deal 
with a great many points which are just the points that 
create differences between different nations, and which should 
come before a Court of Arbitration. It is a good thing to 
establish Courts of Arbitration, but it is also a good thing to 
supply those Courts of Arbitration with matters which really 
are the raw material or rules with which they can deal, and 
on which decisions may be given. International Law, as you 
all know, has been reproached with being a somewhat uncer- 
tain branch of science, because, of course, it does not rest 
upon compulsory legislation, or upon the municipal legislation 
of each country, but partly upon history, upon precedents, 
upon different arrangements made between nations, and upon 
the opinions of learned men from the time of the great men 
of the sixteenth and seventeenth centuries downward. Those 
are the materials. They require to be brought into shape ; 
they require to be discussed and examined, and in particular 
by the nations which have arisen in modern times. You, 
Gentlemen, I think, are rendering a great service to the cause 
of Arbitration, and ultimately to the cause of Peace, by the 
careful consideration, the dispassionate consideration, and, 
most of all, by the uniform consideration which you are 
giving to these subjects, and you are able to do so all the 
better, because at meetings like this there is a representation 
which embraces the different nations of the civilized world, 
and in which, therefore, and through which, the opinions of 
different nations and the views they are alleged to entertain 
can find adequate expression. I think, therefore, that all 
those of us interested as diplomatists in endeavouring to 
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forward the peace of the world, and all those who are interested 
in International Arbitration, will owe a debt of gratitude to 
you for all that you are doing to give us a more general and 
more adequate body of International Law, thus promoting the 
progress of that cause which we hope to see put into good 
shape. I say, therefore, we are indebted to you for your 
labours, and I do not think anyone can be present here with- 
out feeling the warmest sympathy for the work on which you 
are engaged. (Applause.) 

The President : I am sure I am only expressing the feel- 
ing of everybody here when I say that it has been with great 
pleasure we have listened to what Mr. Bryce has said, and 
that we all desire to thank him for his good wishes. (Ap- 
plause.) 

The Conference suspended its sitting at 11.30 a.m. 

The members of the Conference, on the invitation of the 
Cumberland Bar Association, went for a trip on the steamer 
Machigonne round Casco Bay, and participated in a New 
England " clam bake " on Long Island. 

The sitting was resumed at 8 p.m., and Mr. Cephas 
Brainerd took the Chair. 

The Chairman : Gentlemen, the first thing on the pro- 
gramme is a paper by, if he will allow me to say so, my friend 
Professor Charles Noble Gregory, Dean of the Faculty of Law 
at the Iowa University. 

Professor Gregory : Gentlemen, when I was asked to write 
a paper on the subject of International Arbitration, I felt that 
after my friend Dr. Evans Darby had discussed the subject 
the main ground would be trodden down, as he is so com- 
petent to deal with it, and I have accordingly ventured to deal 
with a special branch of the subject only, and to submit 
some suggestions upon it. 

Professor Gregory then read the following paper : — 
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EXPBOPBIATION BY INTEBNATIONAL 
ABBITBATION. 

International Arbitration is meant, it is believed, to substi- 
tute for military conflict, for the heat and friction which at 
times, even without war, most injuriously divide nations, rouse 
apprehensions, and destroy beneficial intercourse, for the 
pressure and intrigue which overcome weaker nations and 
deprive them of what is justly theirs — to replace all these 
by a fair judgment between the opposing parties derived from 
an impartial source, after due hearing to which not only the 
conduct conforms, but the minds of the contestants yield 
acquiesence.* 

In the main the principles of international justice are 
identical with those of private or municipal justice, and we 
must anticipate and welcome a constant assimilation of the 
two in procedure and achievement. 

A considerable class of conflicts exists, not of rights with 
which arbitrations now deal, but of needs and interests with 
which they wholly fail to deal. 

The inability of arbitration to deal with needs which are 
not rights was never more strikingly illustrated than by the 
Behring Sea Award. I think it was there made quite plain 
that a useful industry would be much diminished, if not de- 
stroyed, unless it were controlled and regulated. This neces- 
sity, however, could be given no weight by the arbitrators ; 
but, it being found that the United States had no right over 
the Behring Sea beyond the three-mile limit, its attempt to 
control seal fisheries therein wholly failed, however salutary 
such control might be, and the award was against it. National 
statutes and courts cannot always deal with these questions. 

There is one class of needs, however, dealt with by muni* 
cipal law, and dealt with successfully, and with steadily in- 
creasing frequency, adequacy, and ease, which is not as yet 
within the scope of International Arbitration. 

I refer to that class met by the exercise of what is variously 
called the Power of Eminent Domain, or Expropriation. A 
small and private interest is by a just procedure compelled to 
yield to a large and public interest, receiving in return ade- 
quate compensation for loss or inconvenience suffered. For- 
merly under English law it was a power which Parliament 
exercised and rarely, if ever, confided. Now it is everywhere 

* See, for discussion of the judicial character of international arbi- 
tration, 7 Moore, Dig. International Law, 24. 
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provided for by statutory proceedings largely controlled by the 
Courts. It has rendered possible many of the greatest under- 
takings, and especially those which have made intercourse 
between remote regions convenient and beneficial ; and such 
intercourse and the interdependence that ensues are as great 
humanizing, peace-making, and civilizing factors in the world 
as we can name, and has alike aided on a vast scale reclama- 
tion of swamp lands and arid regions by artificial drainage or 
irrigation. 

Mr. Randolph, in his learned work on Eminent Domain, 
points out * that " the right of Eminent Domain can be 
exercised only within the jurisdictional limits of the State. 
These limits are usually territorial It is, of course, in- 
conceivable that a Sovereign should contemplate the direct 
expropriation of property within a foreign State. Such action 
would be clearly unwarrantable." And the late David Dudley 
Field + treats the right as limited to the territory of the 
sovereign exercising it, except that he may condemn, " with 
the consent of any other nation, property within the territory 
limits of such other nation." 

With the energetic advance of engineering science problems 
of this sort, which are interstate and international, have re- 
cently arisen with striking frequency. The Courts are con- 
fronted with the plain proposition that no State can exercise 
the right of Eminent Domain within the sovereignty of 
another, and human convenience and necessity are defied. 

The subject "Eminent Domain " is indexed and described 
by some writers on International Law, as Grotius, Puffendorf, 
and Vatell.J But it will be found that they deal merely with 
expropriation within the nation, and leave the international 
question untouched. The case of Naboth's vineyard, often 
cited as the earliest precedent, is not international. § 

Mr. Randolph shows || that "during the seventeenth and 
eighteenth centuries the manifestations of the Right of Emi- 
nent Domain increased, owing to the extension and gradually 
centralized administration of public works, and the growth 
of equitable judicial ideas." 

He argues that the realty of a foreign Minister, which is 
foreign territory for some purposes, maybe subjected to the 
right of Eminent Domain simply because the ultimate sover- 

* Eminent Domain, p. 27. 

\ International Code, 2 ed. p. 20. 

{ Lewis, Eminent Domain, p. 9 ; Grotius, Peace and War, c. 8, 
§ 21 ; Puffendorf. B. 8, c. 551 (English translation, 1703) ; 1 Vatell, 
Law of Nations, B. 1, c. 44, § 245. 

§ Randolph, Eminent Domain, p. 3. || Ibid., p. 5. 
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eignty is in the local government,* and in a note says: — 
"The method by which the old Protestant cemetery at Rome 
was taken for a municipal use is not without interest. This 
cemetery was placed under control of the Prussian representa- 
tive near the Papal Court many years ago, and was managed 
thereafter by the Prussian, and later by the German, repre- 
sentative, with whom were associated a committee representing 
the other Protestant Powers. The City of Borne decided to 
lay out a street through the cemetery, and after a corre- 
spondence, in which the power to expropriate does not seem 
to have been questioned, the German Embassy ceded the 
cemetery to the city authorities, who on their part ceded a 
tract for a new cemetery, assumed the expense of reinterment, 
and further agreed to preserve the tomb of Keats." t 

The question has been discussed whether a railway char- 
tered by federal law, and given by that law the right of 
Eminent Domain, can condemn State land. Mr. Randolph 
collects the cases to the point that United States rights are in 
this higher than State rights, but that the agencies of the 
State are beyond federal aggression,! and suggests that 
the power of a State must yield when acquisition by the 
Federal Government is more important to the United States 
than its retention is to the State. For example, although a 
necessity might arise to warrant the expropriation of a State 
capitol for a fortification site, it should not be assumed to 
justify the transformation of a capitol into a post-office, 
though, he points out, this view conflicts with an illustration 
of Justice Brewer in St. Louis v. W. U. Tel. Co.,§ where he 
seems to think the capitol could be taken by the railway on 
paying its value. These questions are, however, wholly 
Constitutional. 

Take a few cases in point, however, which have arisen be- 
tween the States of the United States of America or between 
wholly independent nations as examples and illustrations of 
interstate needs and difficulties in the lines indicated. Of 
course the cases arising within the United States may involve 
also Constitutional considerations which we need not consider; 
but, though made justiceable by the Constitution, they turn 
mainly or wholly on rules of International Law. 

New York City needs to take advantage of adjacent terri- 
tory for its water supply. A large part of that territory 
belongs to New Jersey. The State of New York cannot 

* Eminent Domain, p. 54. 

+ Parliamentary Publications, Italy, No. 1, 1887. 

I Eminent Domain, p. 56. § 118 U. S. 92. 
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authorize any appropriation of the waters of New Jersey, and 
it is even doubtful whether the State of New Jersey can 
authorize condemnation of property within her borders to 
serve the public utilities of any neighbouring State. Thus 
in the recent case of McCarter v. Hudson Co. Water Co.* 
the Court says: — "We have been privileged to see in 
print an opinion recently submitted to the Merchants' Asso- 
ciation of New York by Mr. Randolph, author of the well- 
known work on Eminent Domain, upon the question of an 
interstate water supply for that city. Referring to that in- 
terest in water which each State possesses as the guardian of 
its community, he says :— ' I think it is clear that the right 
of an individual or a corporation to divert water, whether 
gained by public grant or by prior appropriation, is presumed 
to be utilized within the State, which may forbid the carriage 
of the water beyond its bounds.' Again he uses this lan- 
guage : — ' And, when we point out that each State holds all 
the property in its territory free from the Eminent Domain 
of another, and cannot be compelled to surrender its property 
to another in any way, I think we approximate the irreducible 
measure of sovereignty in this relation.'" The Court goes 
on to hold that neither the State nor people of New York 
have any inherent right to withdraw a supply of water from 
the territory of New Jersey by artificial means, so that some 
millions of citizens on one side of a boundary line may not 
get the advantage of a convenient water supply unappro- 
priated and flowing unused to the sea, even on making due 
compensation to all concerned, because a boundary line inter- 
venes, and there is no knoton means of getting over that 
imaginary obstacle. 

Yet a good water supply materially lowers the death-rate 
of a city and so prolongs human life. Though Prof. West- 
lake has said, concerning the right of self-preservation recog- 
nized in International Law,+ that "one great function of law is 
to tame it," yet, if law would limit such a fundamental right, 
it ought only to be upon a good reason given. 

Controversy has arisen between Kansas and Colorado as 
to the right of the latter to appropriate the waters of the 
Arkansas River. That important stream rises in the Colorado 
Mountains and flows for about two hundred and eighty miles 
through the territory of that State, and then for about three 
hundred and ten miles through the territory of the State of 
Kansas. 

* 65 Atl. 498 (N. J.). 

f International Law, c. 8, p. 3. 
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The matter has been twice carried to the Supreme Court 
of the United States by the latter State, in an attempt to pre- 
vent the diversion of the waters of the river by or under the 
authority of the upper State. 

In 1902, in Kansas v. Colorado,* that Court recognized 
that " the remedies resorted to by independent States for the 
determination of controversies raised by collision between them 
were withdrawn from the States by the Constitution. A wide 
range of matters susceptible of adjustment and not purely 
political in their nature were made justiceable by that in- 
strument/' and therefore the Court entertained a Bill by 
the State of Kansas to prevent Colorado from diverting or 
authorizing the diversion of the waters of this river. 

In the present year the Court dismissed this suit without 
prejudice to like suit at a later time, on the ground that Kansas 
bad as yet showed no substantial injury.! No method appears 
by which, for most necessary and valuable purposes of mining 
and irrigation, Colorado could obtain the right to divert this 
water beyond such use as is legal to riparian proprietors if it 
inflicted substantial injury on Kansas, though it might do vastly 
greater good to Colorado, and she might be able and willing 
to pay for such injury twice over. The case illustrates the 
difficulties arising from a boundary line which seems insur- 
mountable even between States in such close alliance as those 
of this Union. 

A controversy involving like difficulties has arisen between 
the States of Missouri and of Illinois concerning the disposal 
of the drainage of Chicago, the second city of the nation with 
a rapidly increasing population of between two and three 
million. By a great canal the festering waters of the 
stagnant Chicago Biver, which are cleansed by no rising and 
falling marine tide, are made to run backward and to draw a 
plentiful supply of pure water from Lake Michigan, and, thus 
diluted, to ultimately discharge into the great stream of the 
Mississippi Biver. The State of Missouri bordering on this 
river deeming itself injured brought suit against Illinois 
and the Sanitary District of Chicago,! and the Supreme 
Court of the United States held that such suit was maintain- 
able if damage could be shown, but that there was none 
shown ; and the Court says, " If Missouri were an indepen- 
dent and sovereign State, all must admit that she could seek 
a remedy by negotiation, and, that failing, by force. ,, 

* 185 U. 8. 125. 

+ Kansas v. Colorado, 206 U. 8. 46. 

I Missouri v. Illinois d Sanitary District of Chicago, 180 U.S. 208. 

3 
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Here, again, no matter what the necessity of Chicago, or 
her willingness to make adequate payment, a boundary line 
prevents an adjustment of rights by condemnation and com- 
pensation. 

These are merely recent conspicuous and familiar ex- 
amples of an inconvenience that has been felt a thousand 
times between separate nations no less than between the 
States of this Union. 

Very great interests required the Suez Canfbl. The con- 
cessions for it were fortunately got ; but, if they had been 
denied, ought the great interests to be sacrificed to the small, 
or compelled to get the concessions by force or overawing ? 
The Panama Canal is demanded likewise by interests of the 
vastest extent and most imperative character, shared in by a 
great part of the world. Concessions have been obtained, but 
there are those who complain that they were extorted. That 
question I do not care to discuss : but I ask whether a benefi- 
cent project of world-wide importance ought to be absolutely 
defeated if a local Power denies such concessions ? A recent 
most destructive war, which cost many lives and much 
treasure, was largely fought for the possession of a port 
deemed essential by one Power for the great interior country 
which she already possessed. In the recent South African 
War deep embarrassment arose from the possession of the 
interior by one Power and of the only port giving access to 
the same by another. 

The claims concerning Alaska, now happily adjusted 
between the two friendly and kindred nations involved, were 
made important and at one time almost difficult by the 
possession, for instance, of the Port of Skagway by one 
country, and the possession by another of a greatly develop- 
ing country of wide extent behind and tributary to it. 

Exactly the same complication which arose between 
Colorado and Kansas as to the Kansas Biver embarrassed the 
relations of the United States and Mexico with regard to the 
Bio Grande Biver. The waters of that international stream 
were so exhausted in Colorado and Mexico that frequently the 
lower river bed was left dry during the greater part of the 
year for a distance of five hundred miles. The treaty between 
the two nations of May 21st, 1906, has adjusted this difficulty 
by providing for the erection of a great dam at Eagle in New 
Mexico and for the equitable division of the water between the 
two nations. 

I recur to the beneficial assimilation of international to 
municipal law and rights. Not so many years ago a cor- 
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poration, in whose favour the right of eminent domain had 
been exercised, could not be dispossessed by any subsequent 
exercise of like right in favour of another. So it was a matter 
of the utmost difficulty for a canal company or railway 
company to get the right to cross another. That is now 
very commonly provided for fully and freely in all cases of 
necessity. 

It will be recalled that the late David Dudley Field, in his 
International Code, provided for the condemnation of property 
in other sovereignties, "with the consent " of such other 
sovereignty, and Mr. Randolph records an interesting sug- 
gestion from an ancient source, saying,* " In the Athenian 
constitution of Aristotle [citing 4 Kenyon's Trans. 72] we are 
told that a quarrel between Athens and Eleusis was settled 
upon this condition. 

" Among others, if any of the seceding party (discontented 
Athenians) wish to take a house in Eleusis, the people would 
help them to obtain the consent of the owner ; but, if they 
could not come to terms, they should appoint three valuers 
on either side, and the owner should receive whatever price 
they should appoint." 

This comes near to a treaty right of condemnation. 

I write without the Algeciras Convention before me, but I 
notice that Morocco has recently adopted regulations regarding 
expropriation under the general act of Algeciras.t 

Treaties and international conventions are becoming so 
full in their friendly provisions, and so completely recognize 
the community of interest of persons on different sides of 
boundary lines, that it seems as if we might hope that any 
international inconvenience would soon be abolished. 

M. Merignhac in his Traite de Droit Publique International 
(Premiere Partie) considers recent movements towards inter- 
national concert in matters of law, and mentions the conmlta 
of 1904 between France and Italy as showing a new era in 
the approaches of the nations to one another. 

That provides that a citizen of either who has money 
deposited in the postal savings bank department of one nation 
may, if he remove to the other, have it transferred to his 
credit in the like department of his new domicile. 

Such agreements make us hope that even the difficulty 
between nations that has been spoken of may be modified and 
perhaps removed by general treaties which allow rights of 

* Randolph, Emment Domain, 3. 

f 1 Amer. Journ. of International Law, 752, 
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eminent domain in foreign territory for important public 
service corporations, even if they do not concede territory or 
jurisdiction. It is a bold dream which conceives of the 
award, upon due compensation, of a port or of territory 
very necessary to one Power and of small consequence to 
another ; but peace and commerce more and more hold the 
imaginations of men, and war less and less, and this would 
be one of the victories of peace. Let us fix no limit to 
them. International arbitral tribunals will undoubtedly 
become permanent bodies with appointed sessions. The right 
of eminent domain within a nation's boundaries formerly 
rarely exercised, and then by the highest sovereign authority of 
the State,* is now easily and constantly invoked and exercised at 
the suit of public service companies under statutory provisions 
largely supervised by the Courts. With the growth of inter- 
national interdependence instead of independent isolation, we 
may begin to hope for like useful functions and powers under 
International Arbitration. 

The establishment of International Prize Courts for the 
adjudication of claims to captured vessels and their contents 
has been advocated by many eminent jurists, like Prof. West- 
lake and Sir Thomas Barclay + ; and was approved even so 
early as 1887 by the Institute of International Law, to say 
nothing of the recent action of the Conference at The Hague. 
International tribunals, dealing with condemnation of property 
rights for the common good by proceedings kindred with those 
under which the right of eminent domain is now exercised, 
are but a moderate advance beyond such International Courts 
for the condemnation of prizes, t 

* See 1 Bl. Comm., B. 1, c. 1, *139 et seq. 

t See Problems of International Practice and Diplomacy, 105. 

\ The writer is indebted to Hon. Everett P. Wheeler, of New York, for 
the ingenious suggestion that the Constitution of the United States for- 
bids any State of the Union " without the consent of Congress" to " enter 
into any agreement or compact with another State " ; that in case of 
necessity Congress might, therefore, authorize or consent to such 
agreements or compacts between the several States as seemed required for 
the adjustment of serious difficulties of the character herein indicated. 

An agreement between the States involved to aUow expropriation on 
due compensation made and to submit the whole matter to arbitration, if 
Congress gave its consent, might be a possible solution of the New York 
and New Jersey, Kansas and Colorado, Illinois and Missouri problems 
above indicated, but in so far as the rights of individuals in real property 
would necessarily be involved it is somewhat uncertain how far this pro- 
cedure could be made Constitutional and practicable, and in so far as in 
any case it amounts to a surrender of territorial or jurisdictional rights 
fixed by Constitutional provisions, it seems probably beyond the com- 
petence of merely statutory action. 
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The subject has many intricacies and difficulties, the 
solution of which is not here attempted ; but it is submitted 
that it is among the extensions of Arbitration to be considered 
and wisely shaped by publicists and statesmen. 

Even if the nation surrenders in part its right just as the 
individual loses his property right, it is upon due compensation 
made. It is part of " the growth of equitable judicial ideas," 
already alluded to, and, as Mr. T. A. Walker has pointed out,* 
as a result of the needs of international intercourse the strict 
principles " of territorial sovereignty and its corollaries must 
be at times affected rnd relaxed. The progressive improvement 
of human nature necessarily involves the progressive de- 
velopment of International Law." To aid such development 
should be the very high function of all students of that noble 
and by no means stagnant part of jurisprudence. Lawyers 
must not deserve the taunt of Voltaire, who called them " the 
conserves of old abuses," but their ingenuity and prudence 
must wisely shape a safe and lasting progress. They must 
help towards the attainment of that "Peace of Justice" which 
President Roosevelt has pictured as the goal set before all 
mankind. 

The Chairman : I think I may venture, on behalf of the 
Association, to express its thanks to Professor Gregory for 
his exceedingly valuable, interesting, and thoroughly prepared 
paper. (Applause.) 

The Hon. Everett P. Wheeler (New York) : I desire to 
call attention to what has been done in the direction of Inter- 
national Expropriation under the guise of a local corporation. 
It is well known that the Harbour of Portland, where we are 
now convened, is free from ice in the winter, and that many 
of the harbours of Canada are not free from ice in the winter. 
About the middle of the last century a corporation known as 
the Atlantic and St. Lawrence Railroad was formed, organized 
largely by Canadian capitalists, and with the aid of Canadian 
and British capital it constructed a line of railroad from Port- 
land to the Canadian border. That subsequently, though a 
Maine corporation, came under the control of the Grand 
Trunk Railway, which is a Canadian railway, and in point of 
fact to-day trade between this port and Montreal and Quebec 

* Walker, International Law, 10, § 1895. 
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is done through the instrumentality of a nominally Maine 
corporation ; but it is really done by a Canadian corporation. 
Now that Maine corporation went through all the proceedings 
which are open to corporations that are incorporated for the 
purpose of trade. In that way it will be perceived that while 
there has been no Treaty between Great Britain and the 
United States to enable the thing to be done, yet by using a 
corporation it has been done and can be done. It is not an 
uncommon thing that the stock of a corporation incorporated 
under the laws of one country should be largely owned, per- 
haps entirely owned, by citizens of another country. In that 
way American citizens were prohibited by the law of this 
country from buying ships built in foreign countries, or, by 
organizing corporations, owning stock in a foreign ship and 
receiving their dividends from the profits of the business. 
One of the largest deposits of mineral wealth in this country, 
that of borax, is owned by an English corporation, or at least 
the major part of the stock of the corporation that owns it is 
owned in England, and so it has come to pass that through 
the medium of these artificial beings which we call "cor- 
porations," a great many powers which are denied to the 
sovereignty of the stockholders can be exercised through the 
instrumentality of the local body. Allow me to call attention, 
so far as it relates to the States of this Union and the diffi- 
culties which Mr. Gregory mentions as having arisen between 
New York and New Jersey, to a provision in the United States 
Constitution that has been overlooked in this connection, and 
which I am persuaded, sooner or later, will be invoked and 
will be utilized to accomplish such a necessary purpose. The 
United States Constitution prohibits the States of the Union 
from making any agreement with each other without the con- 
sent of Congress; but it is perfectly competent for them, with 
the consent of Congress, to make an agreement which shall 
be in the nature of a treaty, and binding to all intents and 
purposes on the citizens of both. It is through the medium 
of such agreements that the boundaries between the States 
have been in many instances corrected. Take, for example, 
the boundary between New York and New Jersey, which was 
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not delimited finally till within the last fifty years. The de- 
limitation of that boundary was effected by an agreement 
made by the State of New Jersey through a Commission 
appointed by it and a similar Commission appointed by 
the State of New York. When that agreement was made 
it was ratified by Congress, and it became binding on 
every individual in either State. In like manner I think 
there can be no doubt that if the State of New Jersey were 
willing, with proper compensation, as no doubt it would be, 
to authorise the expropriation of water within the State, and 
this were done by the medium of such an agreement, which 
would be undoubtedly ratified by Congress, as boundary agree- 
ments have been, the result aimed at would be accomplished. 
(Applause.) 

The Chairman : Does any other member of the Association 
desire to make any observations on the general topic, or does 
Professor Gregory desire to add anything ? 

Professor Gregory: I have listened with great interest 
to Mr. Wheeler's suggestion, and I hope that the suggestion 
he has made will be taken advantage of, though I fancy it 
has not yet been acted upon. The New Jersey Court has 
apparently failed to discover an easy way of adjusting the 
difference. 

The following paper was presented, and in the absence of 
its author was directed to be incorporated in the Beport : — 

THE QUESTION OP DISARMAMENT. 
By A. C. Sohbodbr (Zurich). 

I. 

To go back to the Greek philosophers seems unnecessary, 
since the present balance of power is said to derive from the 
Peace of Westphalia. It may, however, be mentioned that Sully 
(ascribing the idea to Henri IV.) formed the design of main- 
taining perpetual peace in the Christian Bepublic, with the 
aid of a council of fifteen States.* 

As these States were to renounce all ideas of individual gain, 
the idea met with the disapproval of Henri IV. : "Qui voulait 

* Wheaton enumerates them, HUtoire du Droit des Qem, i., p. 822. 
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que les petits etata s'enrichissaient des dSpouilles des deux 
branches d'Autriche." .' . . "La tranquillity d'Europe ne 
peut resulter que d'un systeme des contre-poids." 

The famous proposal of the Abb6 de St. Pierre at the Peace 
of Utrecht contains five articles, the origin of which he ascribes 
to Henri IV. :— 

1. A perpetual alliance. 

2. General participation in the joint expenses of the league. 

3. Eenunciation of the right of warfare. 

4. The alliance proceeds against any disobedient member. 

5. Its laws are decided upon by a majority, and funda- 
mental principles can only be altered unanimously. 

Rousseau re-examined the proposal, and, assuming sove- 
reigns to be wise enough, he would have had them submit to 
the arbitration of an impartial tribunal instead of having 
recourse to arms, a measure rarely profitable even to the 
victor, so much treasure being wasted and blood shed. 

Bentham said all the evil could be traced to the possession 
of colonies. On their abandonment no increase of armament 
would thenceforward remain necessary. No modern State 
possessing colonies seems inclined to acknowledge this 
axiom. 

Kant considered disarmament necessary for the peace of 
republican States ; an opinion combatted by Hegel.* As late 
as 1881, France proposed disarmament to Prussia and Austria. 

Metternich's t letter to Apponyi expresses the idea that 
the question should be considered from a moral and material 
point of view : 

The former being the logical basis of the latter, Metternich 
considers it essential that the contracting States should be 
influenced by good intentions and the firm desire to maintain 
peace. Since Metternich regarded the moral point as granted, 
the material point was next considered, on the footing of its 
object being to reduce military forces to a peace standard. 
Metternich was of the opinion : — 

1. That disproportionate armament should be avoided. 

2* Should there be no common danger provoking extra- 
ordinary armament, it should not be tolerated except for the 
purpose of an alliance against a Power menacing the 
continuance of peace. 

3. The attempt should be made to maintain peace before 
recourse to the measures indicated. 

* See Wheaton, Droit de» Gens, i., p. 826. 

\ Metternich : Autobiography of Prince Metternich, vol. v., pp. 110 seq. 
London: Richard Bentley & Son, 1882. 
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A moral certainty of peace would indeed result from the 
reduction of armaments to a peace standard. 

Begarding the condition of France, Metternich considered 
the Garde Nationale to be a means which might serve as a unit 
of aggression instead of defence. But he did not insist upon 
this opinion. 

To demand that the number of the troops should be un- 
changeable would be vexations and unnecessary. Vexatious, 
as a reciprocal control would be necessary ; useless, as such a 
control would be impossible. 

Confidentially, Metternich says that he supports Louis 
Philippe's proposal for the purpose of aiding him in suppressing 
the revolution, adding that he would never allow disarmament 
to leave the field open to forces destructive to the aristocratic 
government of his time. Austria's throne would always assist 
in suppressing Bepublican institutions and their disastrous 
consequences. Nor would England support such a revolu- 
tionary power, although one should not forget that the 
position of the English Cabinet differed from that of the 
three other allies in many respects. 

The heterogeneous elements in France would not allow 
Louis Philippe to consolidate Bepublican and Boyal interests. 
Therefore an entente on disarmament could not be regarded as 
lasting. 

In 1875 the successful re-organization of the French army 
alarmed the German Chancellor, whose official newspapers 
threatened war in order to prevent the further increase of 
forces, and useless bloodshed later on. Begarding this 
incident, the instructions of the French Minister of Foreign 
Affairs to his Ambassador at Berlin show* that every thing was 
to be avoided which might awaken the idea of disarmament. 
No hopes could be entertained that Germany would diminish 
its forces in case its demands were obeyed by France. No 
treaty having stipulated for disarmament, the latter would 
be humiliating to France. As Bussia was successfully 
enticed to convince the German Emperor of France's peaceful 
sentiments, whatever may have been the purpose of the Chan- 
cellor in trying to intimidate France, it had been frustrated. 
The incident seems to show that the question cannot practi- 
cally be approached by two Powers without the mediation of 
neutral States. 

The increasingly disastrous effects of recent wars to life 

* Echo de Paris, no. 8894, 8th June, 1907 : " Revelations posthumes de 
M. de Gontaut-Biron : Dernieres anne6s de l'ambassade en Allemagne 
(1874-1877)." And the foDowing number, 9th June, 1907. 
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and property may have fostered latent sympathy with feminine 
distress at the loss of offspring in the prime of youth, and in a 
strife provoked by the haughtiness of rulers. At all events, 
the Peace Societies influence more and more public opinion 
which is nowadays so easily led by the Press and public 
assemblies. In this sense resolutions have been carried, and 
proposals made to show the uselessness of warfare: — "Le 
congres international de la paix a Paris en 1887, selon son 
compte rendu, a emis le vceu que dans chaque pays les amis 
de la paix interviennent dans les luttes electorates ; que les 
gouvernements prennent des pas diplomatiques pour assurer 
un cour permanent d'arbitrage, un trait6 permanent, ou toute 
autre mesure pour assurer un desarmement rapide. Que des 
trait6s d'amitte soient sign6s et que Ton publie combien les 
guerres ont cout6 dans tous les Stats du monde." 

In 1897 * Benedetti tried to show that the Triple Alliance 
by provoking the condition of armed peace only presented a 
state of truce instead of a necessary guarantee for a lasting 
peace. Germany had renewed its field artillery. France 
would imitate its example. The expenses would amount to 
two hundred and fifty million, and two hundred million for 
the fleet. " II nous reste une supreme ressource : la banque- 
route." With these remarks the attitude of the French 
Chamber of Deputies was criticized, t when, after the General 
Council of the Seine had adopted a motion in favour of 
disarmament, and the Socialist group had brought it for- 
ward as a Bill to amend the law, it had been rejected with 
disdain. 

The neutral States evinced a similar attitude. In Belgium 
demonstrators demanded general military service. They 
feared to be at the mercy of the victorious nation in a war 
apprehended in 1897 between France and Germany. Brutal 
force was to protect the rights they saw endangered. The 
Minister for Foreign Affairs, on the other hand, was ready to 
serve the cause of arbitration, as superior to brute force. 

In Switzerland no youth on having taken home his arms 
used in military service would agree to his country remaining 
neutral and without defensive means. 

The military spirit is vivid and upheld from infancy. The 
Socialists do not desire their children to be educated without 
some ideas of common interest, and the protection of the 
mother country is an ideal which is scarcely to be disregarded. 

* La Paix par le Droit. Juillet, 1897, p. 216 ; voir Avril, 1897, 
p. 128. 

f Revue dee Deux Mondes, 1 Fdvrier, 1897. 
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The philosopher Stein draws attention to the fact that the 
question of disarmament is linked with the social problem. If 
the social problem means that the difference between rich and 
poor will always exist and cause disturbances by the 
endeavours of the latter to possess and the efforts of the 
former to protect, there must be a continuous conflict. If 
these interests extend over the boundaries and affect the 
spheres of neighbouring States, war is nothing else but la 
lutte pour la vie des nations. On the other hand, it must be 
acknowledged that, conquered space and time, the wide dis- 
tribution of property and the progress of international inter- 
course are in favour of many projects and ideals formerly 
declared to be Utopian. 

There are stored in the arsenal of the first Hague 
Conference * many instruments adequate to purposes similar 
to the proposal of disarmament. 

Although perhaps a proposal of the character of St. Pierre's 
may still appear incommensurable with the manifold interests 
of the world's commerce, now so much greater than formerly, 
yet, if it is a question of suppressing destructive expenditure, 
a solution or conciliatory formula should be possible. The 
tariff wars, as a sign of the nations' struggle for existence, may 
be a problem to be solved before that of disarmament. So 
long as economic contests, with the ultimate purpose of 
weakening one's neighbour's wealth for one's own profit, are 
raging, how can the ultimate resort to arms, to protect what 
has been earned, be effectively avoided ? 

It would seem that the wealth of nations might be in- 
creased by directing energy into the right channels, by en- 
couraging enterprise, and that a method of combining forces 
for beneficial purposes might well be preferred to deliberate, 
jealous, and pernicious action taken for the sake of annihilating 
praiseworthy efforts of foreign origin, simply because for the 
moment they may not increase one's own balance of trade. 
In the end these newly acquired commodities will benefit the 
entire world. 

II. 

In order to remain in touch with the tendencies of inter- 
national legislation, let me recall what has been reported as 
the secret history of the First Hague Conference, openly 
avowing, however, that the pacificists are justified in re- 

* E.g. the programme of the I.L.A., p. 805, 1906. 
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garding the Hague Tribunal as an organ adequate 4o their 
purposes. 

When France in 1898 had effectually reformed its artillery, 
Germany was about to follow its example. Bussia and Austria 
as their respective allies were confronted with the task of 
proceeding in the same manner. Kuropatkin is said to 
have approached the Czar with a proposal that Bussia and 
Austria should for the sake of economy agree to leave their 
artillery in the same state, no alteration in the balance of 
power resulting therefrom. When this paper reached the 
Minister of Foreign Affairs, and the Minister of Finance was 
consulted, he, resenting an economy on the comparatively 
limited expenses of re-organizing the artillery as degrading 
Bussia before other nations, proposed to attack the root of 
the evil by attempting to cut down the war Budgets. Thus 
the Peace movement appears as the work of a general firmly 
believing in warfare, of a Foreign Office Minister, and one of 
Finance desirous of protecting his country's credit, and of the 
natural benevolence of the Czar.* 



The First Hague Conference. + 

In the section appointed to examine as a Commission the 
proposal of disarmament, the exact demands were formulated 
to the effect : — 

1. That an international entente should for five years 
secure the stationary state of armament at a strength equal 
to the actual number of troops in time of peace for the 
mother country. 

2. That on adopting the first proposal the amount needed 
should be fixed for maintenance of the troops by all countries 
(colonials excepted). 

3. That the Budgets should remain unaltered for five 
years. 

For the naval forces three years were proposed as the 
period within which the total should not be augmented, and 
that beforehand there should be made known : — 

1. The total of tonnage. 

2. The number of officers. 

3. The expenses for ports, naval dockyards, and ar- 

senals. 

* Echo de Paris, No. 8376, 21st May, 1907. 

f La Paix par le Droit. Report of Yves Guyot. 
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In explanation the Russian delegate referred to the Ger- 
man septennium, limiting beforehand the increase of armament 
to the amount and appointment voted by Parliament, and 
making it understood that the liberty of any party to alter 
its units within fixed numbers (and thereby improving its 
organization) should not be affected. 

To understand what induced the German delegate openly to 
oppose this proposal by all the resources of eloquence, it must be 
remembered that the Empire in the view of the military party 
is nothing less than a military State, this conception pervading 
it in all quarters and in every mode of thought. To abolish 
the army would mean to destroy the Empire, and anything 
bearing the stamp of an attempt to interfere with the military 
structure of the Empire seems to a German soldier to be 
openly adverse to all government. The social structure of 
the State appears to be linked closely, bound up with every 
means found efficient for common defence against its internal 
and external enemies, and it seems inconsistent to persons 
penetrated with such maxims to separate from the social 
problem the question of disarmament. 

To repeat shortly the reasons of the German delegate. 
He commenced by emphasizing the fact that the national 
wealth was increasing, and a higher standard of comfort the 
result. To serve one's country as a soldier seemed to every- 
body a sacred duty. 

The question of fixing the maximum of armed men could 
not be separated from many others, viz. the number of units, 
of fortified places, the duration of repeated service. And 
these questions being regarded as national interests by every 
citizen, it would be difficult to arouse their sympathy for any 
international convention. Finally, since each nation has its 
history, its character, and a different organization of defence, 
it is difficult to find any common ground of accord in such 
matters. 

The Sub-Committee arrived at the result that it would 
be difficult, even for five years, to fix the actual number 
of troops without regarding the other elements of defence. 
And as these means of defence were settled differently by 
each nation on different principles, it would be no less diffi- 
cult to arrive at any international convention regulating 
the subject. 

The Swedish delegate, while frankly admitting that in his 
country the condition of the army was so far behind modern 
requirements that he could not join in the proposal for leaving 
things unaltered for the next five years, in words of impartial 
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praise recommended the Russian proposal to the settled con- 
sideration of all parties concerned as not deserving to be left 
to oblivion. 

This utterance of approval was repeated by the President 
of the Commission.* Although he acknowledged the reasoned 
character of the German delegate's opposition, to utterly for- 
sake the idea seemed to him incompatible with the genuine 
aims of humanitarian endeavour, that beyond the struggle 
for existence should be placed the desire to deliver humanity 
from servitude to the mere dominion of matter, and he 
therefore moved the Resolution, which stands fourth among 
others : — 

" La commission 6met le voeu, que les gouvernements, 
tenant compte des propositions faites dans la Conference, 
mettent a l'gtude la possibility d'une entente concernant la 
limitation des forces armies de terre et de mer, et des budgets 
de guerre." 



III. 
The Seoond Hague Conference. 

The Proposal of Disarmament has been issued by the 
British Government and its actual purpose may therefore be 
sought in the motives of that State. It is regarded as the 
expression of uneasiness towards the increasing strength of 
the German fleet with the seemingly obvious purpose of 
aggression against Great Britain. 

These intentions are officially denied ; in the recent speech 
to the English correspondents Von Muhlberg t assured them 
that the naval preparations of Germany continue to be solely 
for defence, reasonable after so many instances of foreign 
invasion. 

Is therefore the proposal really so far-reaching as to 
necessitate a general treaty of peace as proposed so far back as 
1713 by the Abb6 de St. Pierre, later by Rousseau, and not 
taken into consideration by Metternich when France proposed 
disarmament ? Taking the method employed by Metternich 
as an example, and examining the conditions of the States 
among each other in a manner similar to the way in which 
Metternich proceeds, we find that (while in Metternich's time no 

* La Paix par le Droit, Juillet, Aout, 1899, p. 359. 
t Echo de Paris, 8385, 30th May, 1907. 
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parties entertained hostile intentions, the revolutionary party 
of France excepted) : — 

(a.) At present the antagonism of Great Britain and Ger- 
many seems the real obstacle to a peace of duration. Before 
therefore proceeding to disarmament (or rather to what on 
entering on the real nature of the proposal will prove to be 
the only practically attainable object, namely, a limitation), 
let us see whether Metternich's assumption regarding his time, 
that the nations wished for peace, is realized by the present 
attitude of the Powers. As already stated, it seems to be lying 
in the air, to be easily grasped, that there is an antagonism 
between Great Britain and Germany on many points, which, 
as journalists seem to explain, might be overcome by a 
treaty between these two Powers. Some points have been 
dealt with at the Conference of the International Law Asso- 
ciation, and there would be no difficulty in referring many of 
them to arbitration. 

Begarding disarmament itself, the proposal of the Peace 
Society to prevent neutral States from tendering loans to 
States intending to increase their forces by such means * 
might be effected by a treaty of all great Powers 
not to engage in such loans for some time to come, 
while England and Germany might agree not to increase 
their naval retinue in a degree disproportionate to re- 
cent progress. Thus, if in one year the number be 1000, 
in the second 1500, it should not be more than 2000 in 
the third. There should be a forfeiture of something very 
material : as money paid into the Court of The Hague by the 
contracting Powers would scarcely find the approval of the 
Treasury, some interests in Morocco, Turkey, or Egypt, or 
in any part of the world where at present the parties may be 
most closely concerned should be abandoned, in case the next 
contest proves the disobedience to the stationary condition of 
armament in either State. 

Bough hints at the general terms of such a treaty would 
be for instance for Great Britain and Germany : — 

That the contracting parties will strive to further the 
liberal ideas of social equality and progress. 

* A proposal to let thirty days elapse before actual hostilities, in 
order to support the mediation of neutral Powers and the right of neutrals 
to refuse the issue of loans to belligerents, has been made by the Ameri- 
can President to the Conference ; vide Report of the International Law 
Association, 1906, p. 306, and the precedent. 
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That they will assist one another in suppressing "Trusts" 
and " corner s." 

That they will instruct their subjects for the purpose of 
enabling them to find their way to agricultural and industrial 
labour in foreign countries belonging to either State. 

That they will direct the flow of emigrants to Canada, 
China, Turkey, and Africa without distinguishing nationality, 
and that they will support them by practical advice. 

That goods passing over railway systems belonging to 
either party are to be forwarded without regard of their 
origin. 

That tariffs are not to be raised to prevent the import 
of foreign goods, a time being appointed for mutual exchange 
at the rates fixed beforehand. 

That no political attempts to overthrow the Government 
of either country will be suffered. 

That in accordance with an economical peace * footing, the 
increase of armament on either side shall not exceed the 
limits marked either in this treaty or by a general inter- 
national Convention. 

(b.) The attitude of the Powers regarding the question of 
disarmament, which it is England's Prime Minister's firm 
will to maintain, seems to be : — 

That Italy accepts the proposal to discuss the question at 
the Conference, with the reserves Tittoni made in his speech 
of last June,t and in his recent one.t 

Germany, contrary to persistent rumours, has declared 
herself not to be unfavourable, but desirous to have other 
questions put in the foreground. 

Austria seems to preserve a similar attitude. 

Spain, although regenerating her land and naval forces, 
concedes a limit of expenses. 

Russia has gathered the various replies in a Note to the 
Conference. 

France's Minister for Foreign Affairs, in a reply to M. Pres- 
sens6's interpellation, has declared that in case the question 
should become acute, diplomatists will be supplied with 
the procedure to enable them to find a formula for the 
proposal.^ 

* (Vest du comptoir des banques, du fonds des entrepots du commerce 
que part l'etincelle. 

\ Echo de Paris, No. 8371, 16th May, 1907. 

J Ibid. § Ibid., No. 8394, 8th June, 1907. 
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America has submitted two ideas to the Conference, meant 
to delay the opening of warfare and the limitation of loans 
in favour of its pursuance. 

It is impossible to know what interests, political or 
economic, are at stake during the discussion, which, accord- 
ing to the assurance of the Hague Minister of the Tribunal, 
is not obligatory, each delegate being at liberty to be absent, 
and to declare his wish not to take part. 

All States are unanimous in declaring that their arma- 
ments are meant for defence. It may be recalled here that 
in theory the right of self-preservation entitles each State to 
maintain an army and a navy and to erect fortresses, a right 
only to be infringed by corresponding limitations and on 
account of treaties. 

In spite of another State being unable to limit the exercise 
of these means of defence, a State is entitled to express its 
sense of alarm at excessive armaments by demanding the 
necessary explanations, and straightforwardness on the other 
side requires that it should be given. 

So long as there are no reasons for regarding Great 
Britain's attitude as a simple expression of mistrust at 
Germany's conduct, and of the desire that other nations 
should find means to bring a pressure on this State in favour 
of a limitation of armament — a desire brought into a 
general formula of a philosophical character, but with a 
political purpose — there are no obstacles to the discussion of 
the question in a manner similar to that which was observed 
at the first Conference. 

As the question affects every person interested in human 
welfare, it may be here considered. Defence in. a general 
sense indicates that forces beyond the sphere of the indivi- 
dual or in the interior have to be overcome or resisted.* 
The Conference is only regarding external relations. The 
state of defence therefore appears as the sum of all forces 
held necessary for the safeguard of a nation against its 
adversaries. 

If the Powers represented at The Hague assure us that they 
all desire peace, Where is the enemy against whom they 
intend to defend themselves? It will be necessary to imagine 
some enemy in order to find an estimate for the extent of 
armament. General principles for mathematical ascertain- 

* "£tude Critique d'Eugene d'Eichthal, Paris, 1900"; extrait de 
la Revue Politique Parlementaire, tituU: l La Paix Internationale ,' 
pp. 24 et seq. 
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merit of the maximum and minimum of the forces must be 
sought for. They may be found in financial credit, the 
amount of population, the contributory means of the tax- 
payer, the extent of the sea-coast (not exceeding one hundred 
and fifty miles of sandy plain, according to a recent article in 
the Novoe Vremya, in Germany). 

Moltke is reported to have said that a fortress is worth 
100,000 men. The length of the coast would indicate how 
many fortresses or how many men ; or, regarding their 
maintenance in one year of warfare equal to the price of a 
modern man-of-war, how many warships are necessary for 
the defence? 

If only the six great Powers were concerned, it would be 
sufficient to agree in the treaty that the sum of defensive 
means should not exceed one-sixth of the forces thus calcu- 
lated to be in total necessary for the defence of all the 
countries combined. Carnegie has arrived at a similar 
result, it seems. 

Although armament may be regarded as necessary for 
defence, it has an obnoxious purpose as soon as the limits 
indicated are exceeded. These limits are indicated by 
the natural conditions of social development, and should 
not be disregarded, as the welfare of the individual is 
the necessary support of a State, and cannot be re- 
placed by artificial government of any efficient kind at 
the end.* 

Lastly, the expenses of warfare commenced without con- 
sidering, beyond national honour, vital interests, or simply 
undertaken for the purpose of material gain, have to be borne 
by the nation until at the end a ransom is obtained from the 
vanquished party to recompense the victorious Government. 
Besides preventing neutral States from supporting such 
immoral objects by tendering loans, the treaty proposed to 
the Hague Conference should include that a nation having 
exceeded the limit of armament fixed by the International 
Committee to be appointed for this purpose has forfeited all 
claims to a recompense from the vanquished for such a 
success. 

* L6on Poinsard, La Production, le Travail et Is Probleme 
Social dans tons les pays au debtpt XXme sibcle, 1907. A Propos 
de la Bussie, i. p. 303. Compare similar ideas of Mackintosh in 
Wheaton, Droit des Gem, ii. p. 400, but not based upon facts as with 
Pojnsard, 
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The Chairman: The next topic on the programme is 
"International Law and International Trade," and I have 
very great pleasure in presenting to the Conference Mr. J. H. 
Balfour Browne, K.C., of London. (Applause.) 

Mr. J. H. Balfour Browne, K.C. (London), then read the 
following paper : — 

INTERNATIONAL LAW AND INTERNATIONAL 
TRADE. 

Whbwell, when founding the Professorship of Inter- 
national Law at Cambridge, enjoined the occupants of the 
Chair that they should make it their aim in all parts of the 
treatment of the subject to lay down such rules and suggest 
such measures as might tend' to diminish the evils of war, and 
such as might finally extinguish war amongst nations. This 
towering hope has still to be realized. When in 1851 the 
idea of the exhibition of the industries of the world was 
brought to* a glittering realization, men were led to believe 
that the path to peace had been found, but unfortunately the 
nations of the world have been at war ever since. Even when 
that had failed high hopes were entertained of the Hague 
Conference, which was suggested by the Czar of Russia, 
Nicholas II., with the view of effecting a general reduction of 
armaments. But the Conventions, while they have certainly 
been of use both with regard to international arbitration, with 
regard to the amelioration of the laws and customs of war in 
which they followed closely the Brussels Conference of 1874, 
and the application to naval warfare of the principles of the 
Geneva Convention, have not brought about a Millennium, and 
we have with some regret to note that in our own times even 
our peace is war, and that while commerce wears a tariff- 
armoured front the great nations parade their populations 
through their military services, and the seas, which are the 
highways of commerce, are also fortressed by the floating navies 
of the nations, which are intended, it is argued, to secure 
peace by the threat of war. 

But at the same time there are not wanting signs that we 
may achieve peace through the same means which have led 
to the institution of International Law, which, if not a positive 
system of law, is still law in the process of manufacture. The 
fundamental conception of international jurisprudence is that 
States are not independent of one another, but interdependent 
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on one another, and there never was a time when, owing to 
the growth of industry and commerce, States were more inti- 
mately associated in their enterprises than in these latter 
days. 

Individual independence may at one time have been the 
creed of the strong man — some may have " fought for their 
own hand" — but it was a creed which was denied by Nature, 
which from the beginning has associated animals — even the 
fiercest — in packs, in flocks, in herds. Anyone who knows 
the organization of a swarm of bees, of a community of wasps, 
or the garrison of an ant-hill will recognize the fact that 
Nature's unit is not the individual but the community ; and 
that when Adam Smith founded a science upon the principle 
that the greatest good to the public results from the un- 
restricted liberty of every man to pursue his own interests in 
his own way, he was attempting to found it on a blatant 
fallacy, had he not added " so long as he does not violate the 
laws of justice," which gave his whole case away. 

Freedom — laisserfaire in its nakedness — meant that the 
thief, who was no doubt pursuing his own interests, was un- 
consciously a benefit to the community; that because his 
light fingers benefited himself, that benefit ensued to the 
benefit of the community, which is a palpable untruth. And 
when we hold that self-seeking is to be restricted by law, then 
we are introducing the wholesome idea of the State, the com- 
munity, and giving the go-by to the individualism which was 
to be the foundation of the system. We have thus come 
to recognize that the action of the community is not the sum 
of the actions of the individuals of which it is composed — that 
the action of some of these may be a drag on the action of the 
mass, just as the tides have a retarding effect on the motions 
of the earth upon which the oceans act, like a shoe upon 
a cart-wheel. Amongst human beings, then, just as amongst 
animals, this individualist theory has never found a foothold. 
Men were always associated in the home — the "mir" in the 
clan, in the tribe, and, in time, in the nation —and it is with 
these large units that international jurisprudence has to deal. 
No two bodies, such as States, can exist either in war or peace 
without having some laws governing their relations. No two 
or more nations can exist without the existence of natural 
laws as to the inter-action of one upon the other. It is quite 
true that these laws may not always be recognized— may, like 
all laws, be broken or set at defiance — but the more nations 
emerge from barbarism into civilization, the more that their 
inter-relations and inter-dependences are increased by com- 
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merce and all the arts, which, like the Press, the telegraph, 
the ships, and the travel of oar time, connect the national 
units, the greater becomes the necessity for the recognition of 
the laws which must regulate their mutual relations. The old 
definition of International Law — that it is a collection of 
usages which civilized States have agreed, to observe in their 
dealings with one another — is only partly true. We would 
rather look upon International Law as a system of natural 
law which has been brought to recognition by the necessary 
relations between different States — laws which are founded on 
expediency, and result in justice. We have long recognized 
the fact that, although we are beholden to some extent to 
agreement between States for our International Laws, so far 
as those are founded upon treaties, we are also indebted to the 
opinions and writings of experts, the decisions of Courts, and 
even to the decisions of municipal courts, which try questions 
of International Laiy. And all these are largely influenced by 
the improved public opinion, which is one of the marks and 
attributes of civilization. It has often been objected to Inter- 
national Law that it can have no sanction, for it is not made 
by any legislative authority, it is not interpreted by any 
authorized judicial body, and not enforced by any superior 
power. But civilization has produced courtesy between men, 
and there is no sanction for that comely code but public 
opinion, no prison to punish disobedience except a " Coventry." 
And International Law is the courtesy of nations, and as we 
advance along the road of civilization we will find that there 
is the same sanction for these laws which exists for the 
morals and politeness which are outside the sanction of our 
Courts, but which are really as strenuously enforced as our 
criminal laws. 

It is not uninteresting to note that Borne, from whom we 
might have looked for a code of international jurisprudence, 
never went far to develop the doctrine of jus inter gentes, and 
the reason of that is obvious. Borne aimed at empire, and 
a universal empire reduced all relations to mere municipal 
relations. If you put an end to national units you do away 
with the necessity for laws regulating the inter-relations of 
these. Established empire prevents bloodshed. But to 
achieve empire Borne essayed enormous conquests. When 
Borne had passed, and independent States had asserted them- 
selves, the necessity for regulating their inter-dependence 
became manifest, and there were three methods by which the 
Ishmael policy of " a hand against everybody and everybody's 
hand against you" was modified. During the Middle Ages 
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there was no International Law, but there was an authoritative 
Church, which checked to some extent the violence of passion, 
which arbitrated in certain international disputes where the 
sword would otherwise have been the referee. There was, 
too, chivalry, which was a form of courtesy, and which miti- 
gated the hideous rigours of war. 

But the Eeformation dethroned the authority of the Popes. 
Chivalry as an institution was put in a museum, and the 
beginning of International Law was given to us in certain 
maritime codes ; and it is, we think, to commerce that we 
must look in the future for the production of the code of the 
courtesy of nations rather than to Pontiffs or knights. But 
one fact is not to be lost sight of at the present time, and that 
is that commerce, having spread over our empires — that 
colonies having advanced national branches into many parts 
of the world, so that some races are like a climbing plant, 
spreading its branches, as it were, over the trellis-work of the 
parallels of latitude and longitude of the whole world — there 
has sprung up in our midst again an Imperial idea, which is 
part of an important political creed of our time. Not very 
long ago there was a party in England who desired to see 
Britain pollarded. Even in America at one time colonies 
were regarded as bastards. These days have gone by. There 
is no one in England now who desires to part with our great 
dependencies. And America has taken upon herself the 
" white man's burden " of empire over sea. 

There is in our days a tendency to lay stress upon Nation- 
ality, or the molecular force which forms the State unit, and 
we have in the last century seen these molecular forces do 
notable work on the great stage of Europe in the unification 
of Italy and Germany. Becently, however, we have to note a 
fission in a national unit in the separation of Sweden and 
Norway. And Great Britain has its problem of segregation to 
deal with, which may have to be solved in the near future, 
either as Scandinavia has, for the time, solved its problem of 
independence, or as the United States solved its problem 
of unity when the Southern States endeavoured to " camp 
out." m 

It is, however, necessary, in considering the great questions 
of International Law, to have regard to the tendencies alluded 
to. The Imperialism of Britain does not, as the Imperialism 
of Borne did, aim at universal empire, but at the consolidation 
of its colonial empire and the closer relations which still 
further mutual dependence may bring about between the 
Mother Country and the Children States. There must still 
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exist units, larger units of nations between whom the courtesy 
of nations must continue to exist. But the feature of our 
times is that these national units are now, as they never were 
before, at work in competitive commerce, and it is with the 
problems of international competition for trade supremacy 
that many of the questions of the newer International Law 
must necessarily arise. 

With the older questions of International Law we are all 
more or less familiar. We know, for instance, that States 
are dependent on one another for the administration of their 
criminal laws and the execution of their criminal judgments. 
Time was when any country was " sanctuary " for the rogues 
and vagabonds of its neighbour States. But now, although 
only recently, the necessity of co-operation between nations 
in the matter of the detection and punishment of criminals, 
who are not connected with political turmoil, has been recog- 
nized by a very complete system of extradition laws. But, 
further, there is a comity of nations in the recognition which 
countries extend to foreign judgments after proper investiga- 
tion as to the competency of the foreign Court. 

We have, too, had to refer to the segregation of States, and 
in this connection we are familiar with the much-discussed 
doctrine of recognition. International Law has nothing to do 
with the form of national Government. It will recognize any 
form of sovereignty so long as it has a certain amount of 
power and permanency. It has no function to concern itself 
with the methods by which a State governs or misgoverns 
itself. That has long been a cardinal theory in connection 
with this Science of Law between States. But it is not well 
that this theory should be pushed too far. Nations have to 
do with their neighbours if the government of those neigh- 
bours becomes a scandal and reproach to humanity. The 
exception to the theory has been a ground for the intervention 
of the United States in the affairs of Cuba. But, except in 
cases where humanity necessitates such intervention, it is 
obvious that the units of International Law have no valid 
right to interfere with the domestic affairs of their neighbours. 
It has to do with the organizing of the units into a whole of 
peace, not with the molecular structure of the units them- 
selves. Each country may determine for itself whether it is 
to be governed by a democratic, a bureaucratic and aristo- 
cratic, or a monarchic form of government. The determina- 
tion of that problem may, and often does, lead to civil war 
within the borders of an individual State. On such matters, 
as we have seen from history, revolution rears its ugly head. 
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With these blood-red politics the neighbours have nothing to 
do. But when civil war has been successful — when, for 
instance, a State has been split in two — then there is a 
question for the nations. A new unit has been formed ; a 
nation has, as it were, come of age, and it behoves its neigh- 
bour nations to recognize that unit, and to concede to it the 
rights of an independent nation. It is success that justifies 
recognition ; indeed, success crowns even military diso- 
bedience with laurels, and when a nation achieves inde- 
pendence it has a right to enter into the enjoyment of the 
privileges of a nation, at the same time that it submits itself 
to the correlative obligations. These obligations are those 
imposed by International Law, and it is upon the terms of 
submission to these that a State is received into the family 
of nations. 

We have seen, too, that one of the main objects of Inter- 
national Law is to promote peace — and even, in the event of 
war, to prevent the conflagration spreading to other nations 
than those that have actually drawn the sword. A fire brigade 
may not succeed in extinguishing the fire in the burning 
premises, but it may save the contiguous properties. Now, 
in this connection, many of the rules of International Law 
have grown up. When the nations are at war it is their duty 
to conduct it with as much humanity as is compatible with 
the main object of victory. In the old days wars were cruel 
— the wounded and prisoners were slain, peaceful towns were 
wrecked; but to-day the laws between nations— which are 
moral laws — forbid such inhumanities, and " methods of 
barbarism " have passed away from the wars between civilized 
Powers. But when two nations are at war, International Law 
says it is the duty of others to give them " a fair field and no 
favour"; but it would be "favour" if the neutral nations 
were to supply them, or either of them, with contraband of 
war. " A question, " says Grotius, "often arises upon what 
is lawful in respect of those who either are not, or profess that 
they are not, enemies, and yet supply the enemy with any 
sort of commodities. For there were formerly and lately very 
sharp contests upon it, some contending for the freedom of 
commerce, some for the assertion of the rigour of war." This 
is still the contest, and it is in the working out of that problem 
that the laws of international jurisprudence are evolved — laws 
which gain in time an ascendency by reason of their moral 
worth. The sanction of these is the universal conscience. 
But it is the freedom of commerce in a world of " shop- 
keepers" which is tending more and more to mitigate the 
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rigours of war, and that very mitigation is a means to peace. 
It is, therefore, the clear duty of neutrals not to feed the rival 
guns with ammunition. Of course, the question of what is 
contraband of war is a large one, and the answer to that 
question must vary from time to time. To-day, when success- 
ful naval warfare depends as much upon coal as upon great 
guns, nice questions as to whether steam-coal is within the 
category must necessarily arise. But assuming that it is the 
duty of neutrals to stand aloof in such matters, then we have 
to recognize the right of belligerents to see that they really 
are neutral. If they are pretending neutrality, and yet 
assisting the enemy, the limits of war are at once enlarged. 
To-day, as wars " sprawl " more than formerly, the rights 
of search which belligerents claim have been recognized, but 
in this connection commerce has had a word to say in the 
interests of peace. In the old days the right of search might 
be justified on grounds which cannot carry conviction in these. 
The high seas are now the essential highways of commerce, 
and the paths of travel. It is said that Great Britain can 
only feed six and a half million of its people, while she has forty 
million hungry mouths to supply. The food for these has to 
be carried over ocean highways. Of course, if Britain goes to 
war, she must somehow secure her food-supply, and frustrate 
the efforts of an enemy which might try to reduce the fortress 
island by starvation. That would be fair enough in war. 
But if England is not at war, and two other nations are at 
these grim loggerheads, the right of search of any British ship 
on the high seas by one or other of the belligerents might put 
an end to her commerce, and would certainly be a serious 
drawback to her trade. We have in the South African war, 
and in the Busso- Japanese war, had some disagreeable ex- 
amples of the inconvenience of the right of search when 
applied to German and British ships. But here International 
Law has put in a wise word for an extension of the courtesy 
of nations. It has been suggested that there should be a 
guarantee given by neutral nations that certain ships, carry- 
ing mails, passengers, and ordinary commerce, have been 
examined in the home ports, and have no contraband of 
war on board. It is in these ways that we may ameliorate 
the climate of war, and it is by gradually pruning the 
haggard branches that we may hope that its Upas growth 
may die down, and be no more a pest against the peace of 
the world. 

Here, too, we may note, in this connection, the approach 
towards lenity in connection with this right of search. It has 
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been maintained that the detection of a certain proportion of 
contraband on board a neutral ship gives the belligerent the 
right to sink the ship. But, although such rights are recog- 
nized in the official papers of several countries, notably in 
Eussia and France, practice is here superior to precept, and 
the law of nations makes a belligerent that sinks a neutral 
ship pay for it, whether it is a contrabandist or blockade- 
runner, or not. 

There are, of course, also nice questions in connection with 
International Law as to intervention and non-intervention. 
No one will now say that under no circumstances whatever 
can intervention between two fighting nations be called for. 
At the same time intervention to be useful must be effective. 
Ineffective intervention, instead of making for peace, only 
enlarges the theatre of war. At the same time the horrors of 
the struggle of war may become so acute as to call for the in- 
tervention of other nations in the name of humanity. It is 
the recognition that States are inter-dependent that is the 
foundation of International Law. They cannot stand apart 
on all occasions and whatever the circumstances, and, Pilate- 
like, wash their hands when they give the sanction of their 
idleness to the crimes which are committed. Nations have 
consciences, and to stand aloof altogether when robber and 
murderer nations are at work is to violate the national con- 
science, and to recognize the rule of international anarchy 
instead of International Law. 

The sentiment which is the raw material of International 
Law — for all law comes from conscience — grows with the 
strengthening of civilization. Prize Courts were possibly 
established as a means of assisting a belligerent Government 
against those wasps of enemies, the privateers, which, under 
cover of a nation's flag, became ocean-highwaymen, and they 
were, in a sense, a department of its foreign policy. They may 
have been intended as a means to successful war, but they 
became, in the hands of great jurists, tribunals administering 
International Law. They were founded as national institu- 
tions, or as Councils rather than as Courts, but the magic of 
conscience has transformed them into international institu- 
tions, not doing the behests of kings, but doing the work of 
justice. We can recall the fine words of Lord Stowell, which 
have more truth in them than many think : — " The seat of 
judicial authority," he said, "is indeed locally here in the 
belligerent country, but the law itself has no locality." 

Again, arbitration between nations, which is to be distin- 
guished from mediation —which may only amount to the offer 
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of friendship's offices, or the armed intervention to which we 
have referred when a nation or nations become the police of a 
continent — arbitration or the settlement of definite disputes 
by means of a Court, either agreed upon by treaty or 
established for the express purpose of deciding the matter in 
question, is another indication of the broadening of inter- 
national conscience. Such a Court has no means of enforcing 
its judgments. It would seem at first sight that the executive 
of such a tribunal would be war. But when arbitration is had 
recourse to as a means of avoiding war by nations which 
desire peace, and at the same time desire to maintain honour 
— and it is only to these that the expedient appeals — we find 
that it has its executive in the international conscience, which 
is really stronger than any statute law. The very vogue 
which international arbitration has recently attained is of 
excellent augury. We have seen some excellent results 
brought about by this method of compromise, instead of by 
the method of war, which we call " arms,'' and of fraud, 
which we call " strategy.' ' But, as we have seen, it is con- 
science rather than the dread of war which will bring the 
olive branch. Amongst men in a nation the criminal law 
appeals to very few indeed. The bulk of men are law-abiding 
by reason of habits, of sentiments ; and the Statute Book, with 
its pains and its penalties, has really no bearing upon their 
conduct. And so it is with nations : there are higher sanc- 
tions for just conduct between these than the fear of punish- 
ment. Not only have the necessities of, and the intercourse 
brought about by, commerce mitigated the rigours of war, 
not only have these made for the peaceable settlement of 
disputes, but they have made all the civilized States more and 
more dependent on one another. It is in this connection that 
a large number of international unions have been established 
— a Universal Telegraph Union in 1875, a Universal Postal 
Union in 1875, a Union for the Protection of Industrial Pro- 
perty in 1888, a Union for the Protection of Works of Litera- 
ture and Art in 1886, and a Union for the Publication of 
Customs Tariffs in 1890. It is in this connection, too, that 
the Berne Convention for the International Transport of 
Goods (1890) has an important bearing on the growth of 
international relations, and the extension of inter- State duties, 
rights, and obligations. 

I have only referred to some of the important services 
which International Law has done in various directions, 
which have to some extent made wars gentler than they were 
in the old times, when they were red in tooth and claw, and 
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from which we may hope even for better frtiit in peace in time 
to come. But it was rather in connection with the war of 
peace that I desired to say something to-day. We have seen 
that primitive maritime codes were almost the beginning of 
International Law, but newer questions arise to-day with 
regard to the exigencies of trade. Quite recently Britain has 
intervened by a law in favour of British workmen as to the 
granting of patent monopolies to non-resident foreigners. The 
object of the measure is to secure opportunities of employment 
to workmen in Britain, of which they were deprived under the 
law previously existing. Again, in 1905, we in England, where 
we have 885,835 aliens who were born abroad, and where 
there has been an annual increase in these of about 12,000, 
passed a law to prevent the entrance into the country of un- 
desirable aliens who cannot show that they are in a position 
to support themselves and their dependants, or one who is a 
lunatic, idiot, or who, owing to any disease or infirmity, is 
likely to become a charge on the rates. The measure was 
feebly conceived, and has, I believe, been pusillanimously 
worked. But the significance of these measures is much 
greater than their practical importance to the nation. Here 
is a recognition of a duty of neighbouring nations, even by 
their trades, respecting the rights of their neighbours, and if 
they will not do so out of good will they must be forced to do 
so by our municipal legislation. Here, then, we have a 
parallel instance to that which we have referred to in connec- 
tion with the establishment of Prize Courts in belligerent 
countries. 

It is quite true that there is a great deal to be said in 
favour of Free Trade, but is it generally to be said by the 
nation that profits by it? It was thought at one time that the 
division of labour between men had resulted in the profit of 
the State, by enabling each man to do that which he could do 
best, while he was dependent for the supply of his various 
wants upon others who could supply them better than he 
himself could do. It was thought, too, that the freedom of 
trade would produce the division of labour amongst nations, 
and that each country would confine itself to those pursuits of 
industry which it could most successfully prosecute, and leave 
the other nations to do the same. There was a truth at the 
bottom of the theory, but in practice it has been found that 
amongst men labour is not absolutely fluid, and that the more 
a man acquires skill, the more difficult it is to adapt him to a 
new industry, if his former wage-earning employment is taken 
from him by a more successful foreign competition. Amongst 
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nations, too, neither capital nor labour is fluid, and the ad- 
justments which are necessary to such a division of labour 
between States, as was the ideal of Free Trade, is practically 
impossible. 

Britain had, however, considerable advantages in adopting 
the creed. She was first in the field of industry and com- 
merce. She had coal and iron, and a seaboard with ready 
ports near all her centres of manufacture. She had secured 
many markets, and she preached a doctrine that it would be 
wrong to close these against her, and set the example — which 
was not followed — of opening her own markets at a time when 
there were no sellers to frequent her marts. Now this was 
successful policy, but it was not founded on any principle. 
England owes a good deal to Free Trade in the past. She 
desired to manufacture for the world, and said to the world, 
" You can farm and grow corn for me." This might have 
been a convenient arrangement for Great Britain if the world 
had acquiesced in the proposal. But other countries had 
trade ambitions, as England had ; other countries desired to 
become manufacturing nations too. Other nations naturally 
desired to compete in the markets of the world, and this 
natural ambition upon the part of other rival nations has 
upset a good many of the calculations upon which Cobden 
founded his policy, which was not, remember, a matter of 
principle, but a matter of policy, which might be expedient at 
one time or for one people, while it would be inexpedient at 
another time for another people. Mill recognized this fact 
early in the controversy, and admitted that protective duties 
might be defensible when imposed temporarily in hopes of 
naturalizing a foreign industry in itself suitable to the circum- 
stances of the country. Even Adam Smith saw " that defence 
was more important than opulence," and defended the Navi- 
gation Act as the " wisest of all the commercial regulations of 
England," and he also saw that it " was a matter of delibera- 
tion how far it is proper to continue the free importation of 
certain foreign goods when some foreign nation restrains by 
high duties or prohibitions the importation of some of our 
manufactures into their country." " Bevenge," he adds, "in 
this case naturally dictates retaliation, and that we should 
impose like duties and prohibitions upon some or all their 
manufactures into ours. Nations accordingly seldom fail to 
retaliate in this manner." And Hume, in his essay on The 
Jealousy of Trade, wrote to the like effect. But what we 
desire to recognize in this place is that tariffs are ramparts, 
and that ramparts are war, and that while these ramparts 
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exist — which protect the markets of our rivals from our peace- 
ful aggression, and so deprive our capitalists of the return on 
their capital and our workmen of the wages which they might 
earn, and thus produce lower wages in our country, and an 
increasing number of unemployed (the blowing off at the 
safety- valve of emigration and distress) — it is the duty of the 
State to have a care for our commerce and our industries, 
just as much in this state of belligerency as in the case of 
actual war ; and that it is the imperative duty of the State to 
take means to mitigate the rigours of this so-called peace. 

There are other matters to be considered in this connec- 
tion. There is a fallacy in relation to wages, deeply rooted in 
the working-man's mind. It is that each man should receive 
as much money for as little work as possible. Much recent 
Socialistic legislation has been in this direction. Men making 
laws for themselves have in many countries enacted statutes 
giving a maximum wage and determining a minimum labour 
day. That for the individual would no doubt be an excellent 
institution, but for labourers as a whole — for the State as a 
unit — it is suicide. It is in this way that the interests of the 
individual units of society differ from the interests of society 
as a whole. It is not in the end capital (which can be robbed) 
which pays wages, but it is the products of industry which pay 
the capitalist for the use of his capital, and the labourer for 
his services. If there are no products of industry, as would be 
the case if the hours or minutes of labour were reduced to an 
absolute minimum, and the wages were raised to an absolute 
maximum, there would very soon be no wages. Of course, the 
question as to the fair division of the fruits or products of 
industry, whether in the tokens we call interest and profits to 
the capitalist, or in the tokens we call wages to the workman, 
is quite another question, concerning which we say nothing 
here. But if, as I say, we must consider the community as 
the unit, and look to its interest as apart from the interests of 
the individuals, quite another problem is presented to us. 
Apart from morality, the thief who succeeds has probably, 
as an individual, the best return for his labour. He toils not, 
neither does he spin. He takes from him who hath, and, 
although his victim is poorer, as he has only effected a transfer 
of property, the State is still as affluent. But because the 
State has seen that such casual acquisition of property, even 
with the minimum of labour, would in the end be fatal to the 
interests of the community, it has passed laws which coerce 
criminals, to make their interests, if possible, coincide with 
the public interests. We do not allow crime to be free, 
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although for the individual that might be the most desirable 
course. How, then, can we still cling to the belief that every 
man, selfishly seeking his own ends, even if he seeks them 
by means which are on the right side of the law, will conduce 
to the benefit of the community ? The economists who hold 
that creed are fatalists. We know better, and we see that the 
State may regulate labour so as to secure benefits for the 
State which could not be secured by the unchecked dictates 
of greed in the individual. We hold also that the State may 
so regulate or modify our relations to other countries as to 
conduce to the benefit of the whole working community. But, 
indeed, working-men who have appreciated the interests of 
their class have introduced force into their organization, and 
coerce their fellows in the union for the benefit of their class. 
Surely the State can be as wise as a Trade Union, and have 
regard to the interests of the nation instead of to the interests 
of a section or a class ? 

But this leads one to consider the curious reason which 
has dictated the doctrine that the workman, knowing what is 
best for himself, is also doing what will be best for the com- 
munity. It seems to be founded on a belief in the incom- 
petence of the State to do anything in relation to trade. In 
patching one hole in the garment of trade, it is argued, the 
clumsy fingers of the State will only cause a worse rent. 
•Human knowledge and experience and wisdom on the part of 
the State, many have thought, cannot be trusted to interfere 
with any good results in the industry of private people. Here, 
however, we have the valuable lesson of International Law 
before our eyes. The laisser faire doctrine applied to the 
relation of States, the one to the other, would have left each 
to go its own way. Just as the economists seem to think that 
every man knows his own interest better than the Government 
can understand it for him, so it might well be argued that 
every State knows its own business of war or peace better 
than any publicist could know it for them, and the freedom of 
States from any International Law or Convention might with 
as much reason have been urged as a tenet as the freedom of 
the individual from all State control in the pursuit of his 
needs and greeds. But how can the blind, self-seeking man 
produce benefit to the community ? How could the blind and 
reckless disregard of international duties upon the part of any 
country conduce to the benefit of the nations as a whole? 
How could it have conduced to the peace which International 
Law promises — or the International trade which is increasing 
the wealth of nations, and the comfort of individual members of 
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these communities — that individual nations should have thrown 
off the yoke of international obligations ? But it is this idea 
that is the root fallacy of Free Trade. Men seem to think 
that the wisdom of statesmen can do much to further our 
international relations in time of war, whether as belligerents 
or neutrals, but that it can do nothing to further the national 
purposes, and that nations should be free to blunder on as 
they have done in uncivilized times, until the catastrophe 
indicates that the doctrines of " go as you please " and indi- 
vidualism, either amongst the units of the community or the 
larger units with which International Law has to deal, must 
in the end be suicidal. 

What, then, we are aiming at in relation to law and com- 
merce is an organized empire, and, if possible, an organized 
world. That these would make for peace, in the widest sense, 
none can doubt. The larger the unit the less the strife. War 
was permanent when communities were clans. To widen our 
borders is to make stable the foundations of lasting peace. 
It was with the view to the organization of empire that we 
recently had in England an Imperial Conference. But even 
although its practical results may be small, the Conference 
was an important step in the right direction, and the indirect 
results may be very considerable. The Conference had no 
authority to enforce its decisions, but discussion itself is an 
authority in these days. 

But although we in Britain are proud of the fact that 
the Empire has all the great means of self-support within 
its enormous, though scattered, borders, we do not desire to 
be a self-contained empire; we desire to be united in trade 
upon a fair basis with the other countries of the world. But 
haphazard cannot preside over such a union; it must be 
regulation by convention, by treaty, by mutual understanding, 
and the foundation of any such commercial union must be 
justice. States are not watertight compartments; they are 
parts of a great whole, like the seas of the world, and the 
tides throb through the whole of these arms of sea and ocean 
in answer to the larger influences in a firmament of justice 
and right. 

There are some who object to foreign trade altogether, and 
think that a reversion to a policy of isolation upon the part of 
a trading nation would be wisdom. They argue that even in 
a country division of labour may result in undue specializa- 
tion, and that men cease to be men under the influence of 
this doctrine, and become "hands " — and from this analogy 
they infer that a nation might under similar influences 
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become a " specialist," and if it devoted itself to one art or 
industry it might become too dependent on its neighbours. It 
is also suggested that such division of labour as a large foreign 
trade might produce would cripple a nation in the event of the 
balance of the world being disturbed by war, and that a nation 
to hold its own must be an all-round nation, and not a lop- 
sided trader. 

And there are those who even, while they see that a 
country like Britain could not even subsist without a foreign 
trade, see grave political and moral evils in connection with 
the extension . of the system. But with these we have no 
sympathy whatever. We desire to see, as we have said, the 
organization of the world, not by the chance called Free 
Trade, but by the wisdom of statesmanship in a great and 
extending commerce. How that is to be brought about seems 
to us obvious. As we have said, mutual understandings, 
treaties, conventions, and even the writings of jurists, are the 
foundations of the law of nations ; so mutual understandings, 
treaties, and conventions, and even — although here I have a 
doubt — the writings of economists may be made the founda- 
tions of International Trade. 

In a free world a man has a right to buy in any shop he 
chooses, and we in England have recently had an opportunity 
of selecting our tradesmen from people of Anglo-Saxon blood. 
Is it not possible by commercial treaties with other countries 
to secure a freer trade between one country and another ? 
When a country enters into an alliance with another nation 
it may be said to prefer that country to others. We have 
seen that the cordial understanding between France and Eng- 
land has given umbrage to certain other States, who have 
nothing to pride themselves upon but frigid isolation. When 
we became friends with Japan upon the high lines of State 
policy, and offered our arms as a help in certain contingencies, 
that was a distinct political preference — a preference which 
we think made for the peace of the world. But why should 
we not bring about International Trade ? Why should we not 
enter into commercial treaties with foreign nations for the 
reduction of their tariffs ? I for one cannot understand. It is 
true that in our present defenceless condition, with " no arms 
but innocence," our advances in that direction would not be 
listened to. In all our International Laws there has been 
mutual concession. The laws must not be one-sided, or they 
would be a jest. So it is in our commercial alliances. We 
must be prepared to give preference if we are to receive pre- 
ference ; we must be prepared to withhold the free entry into 
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our markets from those who shut the door of their markets in 
our faces. That the achievement of a great International 
Trade by means of such a policy is possible, I believe, and, 
although I am by no means convinced that Free Trade is 
absolutely the best for every nation under all circumstances, 
I am convinced that freer trade than the nations now enjoy 
would be better for the great nations who are, even during 
" soft peace," carrying on a tariff war with one another, and 
who, while they recognize the evils of arms, are making their 
marts fortresses against the peaceful entrance of each other's 
wares, and portcullis their harbours with implacable tariffs. 

We have an excellent and recent example of what can be 
done by trade negotiations. At the end of May it transpired 
that, as the result of negotiations, Germany had obtained from 
the United States certain reductions in the Dingley Tariff, 
and certain important relaxations of Customs and Consular 
rules. The United States had conceded that the value of 
German exports for the purpose of duties should be taken to 
be the export price of the articles, and not the price in the 
German home market. It had also agreed that the agents 
appointed by the United States Government to watch over 
these questions of Customs administration should be accredited 
to the German Government, and should be persona grata to 
it. Now all this was brought about by a threat upon the part 
of Germany to enforce its maximum instead of its minimum 
tariff, and these concessions were made by America to secure 
the minimum rate, which is, I understand, to be the means to 
a further extension of the commerce of the United States. 
Germany had something to bargain with, and has made 
a good bargain with America. France, too, is moving to 
secure similar advantages from America by an indication 
that her minimum tariff on the cotton-seed oil and boots and 
shoes which are imported from America may be raised to the 
maximum duty. Britain, on the .other hand, has no weapon 
with which to secure similar favours, as the Americans hold 
that the most-favoured-nation clause does not apply in such 
a case. 

That this policy makes for freer trade, as I have indicated, 
is certainly affirmed by the New York Nation, which, in its 
issue of May 9th, says : — " Details of the tariff agreement with 
Germany, made public last Saturday, show that our exporters 
are to get the minimum rates of the German tariff, while 
German exporters are to be benefited by a relaxation of our 
severe administrative regulations. Our Government under- 
takes to modify or abolish some of those rules which have 
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gone upon the supposition that importing is a crime, and that 
all importers are perjurers. We can but hail the improve- 
ment, though we must note that the abandonment of the old 
policy is really, to pull down one of the pillars of the pro- 
tective system." 

This is not the place to discuss questions of Protection or 
Eetaliation any more than it is the place to discuss the well- 
worn subject of International Law, to which I have referred. 
All these matters, which are parts of our inter-State law, 
sanctioned by opinion, make, as I have said, for peace. But 
most of these have come about, not at the instance of philan- 
thropy, which is only a hole-and-corner incentive to action, 
but by reason of the exigencies of commerce which has estab- 
lished, and is establishing, more and more the inter-relations 
of States and peoples. It is in the meshes of the net of com- 
merce that the nations are caught. The rending of that net 
would produce an anarchy of nations. It is the integrity of 
the net at which International Law aims, for we know how 
the rough fingers of war strain the meshes. But when we 
see that commerce has brought about this great thing — that 
it has really, by its necessities, produced an International 
Law — is it not somewhat extraordinary that our international 
commerce and industries should be at death -grips, and that 
diplomacy and statesmanship in some countries should be 
sitting with folded hands, trusting to a providence of Free 
Trade, because as a dispensation it was beneficent in times 
gone by, and despairing of a means of bringing about an 
international understanding as to the conduct of peace, when 
we have introduced an international understanding as to the 
conduct of war ? 

The Chairman : If any member of the Association desires 
to make any observations upon the subject of this paper, it is 
open for discussion. 

Mr. Eugene P. Carver (Boston, U.S.A.) : Mr. Chairman, 
I move that the questions raised by this paper be discussed in 
connection with the papers relating to Contraband of War, 
the reading of which is to take place to-morrow, as some of the 
subjects, I think, are somewhat kindred, or at least analogous. 

The Hon. President : I second the motion. 

The motion was put to the Conference, and declared to be 
carried unanimously. 

The Chairman : I beg to thank Mr. Balfour Browne on be- 
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half of the Association for his presence here, and for his very 
thoughtful, carefully prepared, and suggestive paper. 
(Applause.) 

The next matter for our consideration is "Divorce Juris- 
diction," and I present to you, Ladies and Gentlemen, 
Mr. W. G. Smith, of the Philadelphia Bar. 

Mr. W. G. Smith (Philadelphia) then read the following 
paper : — 

THE DIVOBCE CONGEESS AND THE QUESTION 
OF JUEISDICTION IN THE UNITED STATES. 

In the debate that followed the reading of Sir Walter 
Phillimore's learned and comprehensive paper on "Juris- 
diction in Divorce," at the Twenty-third Annual Meeting of the 
International Law Association, held in Berlin, October, 1-5, 
1906, the diversity of the laws of different nations on this 
special subject is fully set forth ; and in the remarks of Mr. 
J. Arthur Barratt may be found a concise statement of the 
conclusions reached by the Courts of some of the States of the 
Union and by the Supreme Court of the United States. 
Anything added to Mr. Barratt's observations would be merely 
cumulative. It may be of interest, however, to give some 
attention to the efforts that have been made within the past 
year to bring about uniformity on the subject of divorce 
procedure and jurisdiction in the United States. 

In February, 1906, there assembled at Washington a 
Congress, composed of representatives of all but three of the 
States of the Union (and including the District of Columbia 
and the Territory of New Mexico), to consider what measures, 
if any, could be taken to grapple with what is universally 
recognized as the Divorce evil. The Congress was called at 
the invitation of the Governor of Pennsylvania, acting by 
authority of the Legislature of that State, issued to the 
Governors of all the other States. Previous to the assembling 
of the Congress, public sentiment upon the subject found ex- 
pression in an appeal to the President of the United States by 
the Inter-Church Conference on Marriage and Divorce, as a 
result of which he sent a special Message to Congress recom- 
mending the enactment of a law to complete the collection of 
statistics of divorce by a department of the Government. 
This action influenced the Legislature of Pennsylvania to pass 
the Act referred to, and to send her own Governor as one of 
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the delegation to the Divorce Congress. The deliberations of 
the Congress resulted in the enunciation of certain general 
principles formulated in seventeen resolutions. These reso- 
lutions begin by declaring that no Federal Divorce law is 
feasible, and as to State legislation the following rules are 
recommended : — 

1. All suits for divorce shall be brought only in the State 
where the plaintiff or the defendant had a bona fide residence. 

2. When Courts are given cognizance of suits where the 
plaintiff was domiciled in a foreign jurisdiction at the time the 
cause of complaint arose, relief should not be given, unless 
the cause of divorce was recognized in such foreign domicile. 
The same rule applies when the defendant was domiciled in a 
foreign jurisdiction. 

8. Where jurisdiction for absolute divorce depends upon 
the residence of the plaintiff or of the defendant, not less than 
two years' residence should be required where such plaintiff or 
defendant has changed his or her domicile since the cause of 
divorce arose. 

4. The injured party, husband or wife, should have the 
option to apply either for an absolute divorce, or for a divorce 
from bed and board. 

5. The causes for divorce should be restricted to offences of 
so serious a character as to defeat the objects of the marital re- 
lation. They should never be left to the discretion of the Court. 

6. Causes for annulment of marriage and for divorce, 
both absolute and legal separation, are grouped into three 
classes. Those for annulment of the marriage are such as are 
usually recognized in all civilized communities. Causes for 
absolute divorce represent the prevailing sentiment in most 
of the States of the Union. They are as follows : — Adultery, 
bigamy, conviction of crime in certain classes of cases, in- 
tolerable cruelty, wilful desertion for two years, habitual 
drunkenness ; and the same causes are ground for legal separa- 
tion, with the addition of hopeless insanity of the husband 
at the suit of the wife. 

7. When conviction of crime is made a cause, it must be 
followed by continuous imprisonment for at least two years. 

8. Absolute divorces should not be granted for insanity 
arising after marriage. 

9. Desertion, when a cause, should never be recognized 
unless persisted in for at least two years. 

10. The defendant should have full opportunity, by notice 
brought home to him, to have his day in Court if his 
residence is known or can be ascertained. 
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11. Any one named as a co-respondent should be given an 
opportunity to intervene. 

12. Hearings and trials should always be before the 
Court and not before any delegated representative of it, and 
in all uncontested cases, and in any other where the Court 
may deem it proper, a disinterested attorney should be 
assigned to defend the case. 

18. A decree should not be granted unless the cause is 
shown by affirmative proof, aside from any admissions on the 
part of the respondent. 

14. A decree dissolving the marriage should not become 
operative until the lapse of a reasonable time after hearing or 
trial upon the merits of the case. 

15. In no case should the children born during coverture 
be bastardized, excepting in the case of bigamous marriages or 
in the usual exception of impossibility of access. 

16. A divorce obtained by an inhabitant of a State in 
another State or country to which he has gone for the purpose 
of obtaining it, or for a cause which would not authorize a 
divorce by the law of the State of domicile, should have no 
effect therein. 

17. Fraud or collusion in obtaining or attempting to 
obtain a divorce should be made statutory crimes by the 
criminal code. * 

Having adopted these general principles, the Congress 
referred them to a Committee to be embodied in a uniform law 
to be recommended to all of the States. It was careful, 
however, to declare that so much of the resolutions as related 
to causes must not be interpreted as recommending these 
causes or recommending that any State should increase the 
number now on its statute-books, it being the sentiment of the 
Congress that causes should be reduced rather than increased. 
Uniformity on this subject was recognized as being most 
desirable, but in view of the diversity of sentiment of the 
different States as probably not attainable. If the jurisdiction 
of the Courts of each State is restricted in the manner 
recommended by the Congress, it will make little difference 
whether the causes are uniform or not, excepting where hus- 
band and wife are living in different States ; and the possible 
hardship that may arise in such cases must be accepted' as 
practically unavoidable in view of the peculiar political relations 
of the States to each other and to the National Government. 

After the Congress had adjourned to meet in Philadelphia 
in November, 1906, and while its Committee on Resolutions 

* The language of the resolutions is condensed. 
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were considering the proposed uniform law, the decision of the 
Supreme Court of the United States in the case of Haddock 
v. Haddock, 201 U.S., 562, was announced. The facts in 
that case have been stated to the Association by Mr. Barratt 
and need not be recapitulated. By a majority of one the 
Supreme Court of the United States in an opinion by Mr. 
Justice White, decides that a divorce granted to a husband in 
a State that was not, and never had been, the common 
matrimonial domicile, where the wife did not appear and was 
not served personally, would not be enforced under the 
provision of the Constitution of the United States requiring 
that full faith and credit be given to the decrees of the Courts 
of any State of the Union in the Courts of the other States. 
This decision did not attempt to dispute the validity of such a 
divorce within the boundaries of the State where granted, 
and therefore the extraordinary anomaly of a person being 
married in one State and not married in another remains 
until some remedy is devised, or the Supreme Court sees fit to 
overrule its carefully considered decision. It is hoped and 
believed by those who advocate the Uniform Divorce Law that 
the evils arising from the present situation will be measurably, 
if not entirely, abated by its jurisdictional provisions. If the 
decision of the Supreme Court had been accepted by all 
members of that -high tribunal and by the profession at large 
perhaps a different theory would have been adopted by the 
Committee of the Divorce Congress in drafting the jurisdictional 
clauses of the proposed Uniform Law. Before explaining these 
clauses, it will be of interest to refer briefly to the long con- 
troversy sought to be terminated by the Supreme Court. 
The well-known work of Bishop on Marriage and Divorce is 
the leading text-book on the subject in the United States. In 
his review of the decisions of the various States, this author 
shows that in by far the largest proportion of them a decree 
of divorce, where the Court had jurisdiction of the plaintiff, and 
the defendant was served by publication, is considered con- 
clusive ; though it may be added that the decisions of most of 
the States recognizing such divorces are not based on " the 
full faith and credit " clause of the Constitution of the United 
States, but merely upon comity. 

Bishop strongly insists on the reasonableness of recognizing 
such divorces. He argues that the right of any State to 
declare the status of its own domiciled citizen is absolute, and 
that this doctrine applies as well to the husband or wife, 
whose married partner is permanently abiding in another 
State, as to both parties when living together in the same 
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State. Therefore, a divorce suit may be brought either in 
the domicile of the husband or the wife, and the decree will 
determine directly the defendant's status. Since in nearly 
or quite all of the States a constructive notice to the defendant 
is provided for, even if the ordinary international rale did not 
make such jurisdiction good, yet the commands of the 
Legislature may well be accepted by the Courts as expressive of 
its opinion of what International Law permits. Since Inter- 
national Law necessarily compels the acceptance of con- 
structive notice as sufficient, because no higher grade of 
notice to absent defendants is possible, unless the State of 
the plaintiff adopts this rule, it has no means for determining 
the status of its citizen. (2 Bishop on Marriage and Divorce, 
Section 140.) 

He then reviews the various cases upon this vexed subject 
and quotes from the leading case of Ditson v. Ditson, 4th B. I., 
87, where it is said : — 

"To say that the general law inexorably demands 
personal notice in order to such action, or, still worse, 
demands that all parties interested in a relation or in 
property subject to a jurisdiction should be physically 
within that jurisdiction, is to lay down a rule of law 
incapable of execution or to make the execution of law 
depend not upon the claims of justice but upon the chance 
locality ; or, what is worse, upon the will of those most 
interested to defeat it." 

On the other hand, the Courts of Pennsylvania, New 
York, and some other States, reach a totally different 
conclusion. In a Pennsylvania case it is said : — 

"By marriage, the wife has claims upon her 
husband's property here, and the law of Pennsylvania 
has claims to apply it to her support, as one of its married 
citizens. On what principle of right or of comity shall the 
decree of a distant tribunal, never having acquired juris- 
diction from domicile or otherwise over her, cut loose 
these claims, and disable Pennsylvania from taking the 
property of the husband within her borders to lift the 
burden of support from the public shoulders; or from 
rendering to the wife judicially that right which she has in 
her husband's property, and which he neither carried away 
with him nor defeated by his removal? To admit the 
greater right of the foreign decree is to derogate from our 
own sovereignty, and to withdraw from one of our own 
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citizens the protection due to her. No correct principle 
of interstate law can demand this." 

And again it is said : — 

" In all the authorities cited in support of this 
position [that of Bishop and the Courts of the States sup- 
porting his doctrine] the reasoning falls back upon the 
ground that marriage is a status of the citizen, and the 
right of the State to regulate it, and upon the incon- 
venience of the citizen being without a remedy. 

" These arguments have been noticed, and it has been 
shown, I think, that the principle finds a limit, when 
confronted by the equal and prior right of another State ; 
and by the acts of a plaintiff, who has abandoned his 
domicile and his remedy, to take up a new domicile, 
where the defendant has never appeared." Colvin v. Reed, 
55 Pa., 875, 888. 

In a subsequent case, Justice Sharswood says of the fore- 
going that : — 

"It settles that the injured party in the marriage relation 
must seek redress in the forum of the defendant, unless 
where such defendant has removed from what was before 
the common domicile of both." Reel v. Elder, 62 Pa., 
308. See also Dorsey v. Dorsey, 7 Watts, 850 ; McDer- 
mott's appeal, 8 W. & S, 256 ; P. <k L. Digest, 7077. 

Bishop admits that : — 

" In the right to fix a status of the citizen the two 
States stood and still stand equal." 

But he argues : — 

"As there can be no death without dissolving the 
marriage, so likewise there can be no divorce, and as it is 
immaterial to this result what power, what Government, 
or what force caused the death, so it is immaterial whence 
proceeded the divorce." 

Hence it follows that when the Courts of any State having 
jurisdiction over the applicant destroy his or her status as a 
married person, it necessitates the same for the other party 
no matter where residing, since such party cannot retain the 
status of a married person without a husband or a wife. 

When the case of Haddock v. Haddock came before the 
Court for decision, it would have been safe to say that the 
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preponderance of the States recognized foreign decrees after 
service by publication, but there was still enough diversity of 
opinion to make the question of the first importance. It is 
unfortunate that the decision of this case, whichever way 
rendered, should not have been conclusive of the question ; but 
since it only decided that under the special circumstances of 
the case the full faith and credit clause did not apply, it left 
the question still unsolved. 

In a recent article, Prof. Joseph H. Beale, Jr., rejects the 
conclusions of the Supreme Court, insisting that the question 
involved had been rightly ruled in a preceding case (Atherton 
v. Atherton, 181 U. S. y 155). Mr. Beale says : — 

" The difficulty on theory with Mr. Justice White's 
doctrine of personal jurisdiction lies in the very nature of 
divorce. It is not a personal right of the parties. The 
express assent of both parties to a decree will not justify 
a Court in granting the decree ; the decree does not operate 
in personam, and the jurisdiction required is merely juris- 
diction in rem. In order to satisfy the requirement of due 
process of law, the absent party must be given reasonable 
notice and an opportunity to be heard ; but jurisdiction 
over him is not necessary. . .- . The decision then is 
opposed to reason, to authority and to morality ; but it 
will stand until the question is raised again. As Mr. 
Justice Holmes said in his dissenting opinion, civilization 
will not come to an end meanwhile." (19 Harvard Law 
Review, 596.) 

It is obvious then that doubts as to the extra-state validity 
of divorces, obtained where service has been made by 
publication only, have been intensified by the latest decision 
of the Supreme Court of the United States on this subject. 
The doctrine of matrimonial domicile cannot be made to meet 
all cases, and the lack of a compelling power to enforce 
recognition of decrees where it does not exist is certain 
to continue the present scandalous situation, unless a common 
test of jurisdiction can be agreed upon by the States. This 
test may be found by the adoption of the proposed Uniform 
Law, "Regulating annulment of marriage and divorce," 
which was reported to the adjourned meeting of the Divorce 
Congress in Philadelphia in November, 1906, and adopted by 
that body with substantial unanimity. This act expresses the 
general principles approved at the Washington meeting in 
such form as to make it a matter of no great difficulty to adapt 
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them to the system of practice and procedure in the different 
States and territories. 

The text of the jurisdictional clauses of this act is as 
follows : — 

" Section 7. For purposes of annulment of marriage, 
jurisdiction may be acquired by personal service upon the 
defendant within this State when either party is a bona 
fide resident of this State at the time of the commencement 
of the action. 

" Section 8. For purposes of divorce, either absolute 
or from bed and board, jurisdiction may be acquired by 
personal service upon the defendant within this State, 
under the following conditions :— . 

11 a. When, at the time the cause of action arose, either 
party was a bona fide resident of this State, and has 
continued so to be down to the time of the commencement 
of the action ; except that no action for absolute divorce 
shall be commenced for any cause other than adultery or 
bigamy, unless one of the parties has been for the two 
years next preceding the commencement of the action a 
bona fide resident of this State. 

"6. When, since the cause of action arose, either 
party has become, and for at least two years next preceding 
the commencement of the action has continued to be, a 
bona fide resident of this State : Provided, The cause 
of action alleged was recognized in the jurisdiction in 
which such party resided at the time the cause of action 
arose as a ground for the same relief asked for in the 
action in this State. 

" Section 9. When the defendant cannot be served 
personally within this State, and when at the time of the 
commencement of the action the plaintiff is a bona fide 
resident of this State, jurisdiction for the purpose of 
annulment of marriage may be acquired by publication, 
to be followed, where practicable, by service upon or notice 
to the defendant without this State, or by additional 
substituted service upon the defendant within this State, 
as prescribed by law. 

" Section 10. When the defendant cannot be served 
personally within this State, and when at the time of the 
commencement of the action the plaintiff is a bona fide 
resident of this State, jurisdiction for the purpose of 
divorce, whether absolute or from bed and board, may be 
acquired by publication, to be followed where practicable 
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by service upon or notice to the defendant without this 
State, or by additional substituted service upon the 
defendant within this State, as prescribed by law, under 
the following conditions : — 

"a. When at the time the cause of action arose 
the plaintiff was a bona fide resident of this State, and has 
continued so to be down to the time of the commencement 
of the action; except that no action for absolute divorce 
shall be commenced for any cause other than adultery or 
bigamy, unless the plaintiff has been for the two years 
next preceding the commencement of the action a bona fide 
resident of this State. 

" b. When, since the cause of action arose, the plaintiff 
has become, and for at least two years next preceding the 
commencement of the action has continued to be, a bona 
fide resident of this State : Provided, The cause of action 
alleged was recognized in the jurisdiction in which the 
plaintiff resided at the time the cause of action arose as a 
ground for the same relief asked for in the action in this 
State." 

It will be seen that the Divorce Congress in recommending 
this proposed act, frankly adopted the doctrine of recognition 
of jurisdiction based on service of a non-resident defendant by 
publication. In their address to the President and the 
Congress of the United States and the Governors and Legis- 
latures of the several States and Territories and the 
Commissioners of the District of Columbia, the committee of 
the Congress say : — 

" Jurisdiction for divorce against non-residents, under 
varying limitations and restrictions, is not only the 
practice to some extent in every State of the Union which 
allows divorces, but is the necessary result and outcome 
of what has been called the American doctrine, allowing 
the wife to acquire a separate domicile, when the husband 
has been guilty of a matrimonial offence entitling her to a 
divorce. . . . Actual notice of the suit to the non- 
resident, where practicable, and an opportunity to defend, 
are conditions imposed by natural justice, and the Uniform 
Divorce Law, following the resolution of the Congress, 
provides for giving this actual notice out of the State to 
the defendant, where practicable, in addition to publication 
within the State. . . . When these conditions are 
substantially complied with, and jurisdiction is obtained 



( 77 ) 

over the defendant by personal service within or without 
the State, where practicable, the Uniform Divorce Act 
makes the decree conclusive. . . . From the benefit 
of this recognition, however, an express proviso excludes 
all the migratory divorces which come within the purview 
of the Massachusetts act above referred to." 

The Massachusetts act provides : — 

"That if any inhabitant of this State shall go into 
another State, territory or country, in order to obtain a 
decree of divorce for a cause which occurred while the 
parties resided in this State, or for a cause which is 
not ground for a divorce under the laws of this State, 
a decree so obtained shall be of no force or effect in this 
State." 

In adopting these jurisdictional provisions, it is interesting 
to note that the Divorce Congress followed substantially the 
conclusions of the Commissioners on Uniform State Laws, a 
body formed of representatives from the different States of the 
Union, in close touch with the sentiment of the American Bar 
Association. For as early as 1899 that Commission adopted 
six principles, all of which are practically covered by the 
proposed act. These principles are as follows : — 

1. No divorce shall be granted for any cause arising 
prior to the residence of the petitioner or defendant in the 
State in which relief is sought which was not a ground for 
divorce in the State where the cause arose. 

2. No divorce shall be granted for a cause arising in the 
State unless the petitioner has had an actual residence for 
at least one year with a bona fide intention of making the 
State where relief is sought his permanent home. 

8. No divorce shall be granted for any cause arising 
out of the State unless the petitioner or defendant has had 
a residence within the State for at least two years with 
the bona fide intention of making it his permanent home. 

4. The defendant must be served personally with 
process if within the State, or with personal notice duly 
approved and appearing of record if out of the State, 
unless an appearance has been entered. Notice by 
publication may be given if it appear to the satisfaction of 
the Court that the petitioner does not know and cannot 
ascertain, after six months' enquiry, the address or 
residence of the defendant. 
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5. No divorce shall be granted solely by default, nor 
solely upon admissions by the pleadings, nor except upon 
hearing before the Court in open session. 

6. After divorce either party may marry again, but in 
cases where notice has been given by publication only and 
the defendant has not appeared, no decree for divorce shall 
become final until six months after decision. 

Two States, New Jersey and Delaware, have adopted the 
Uniform Law, and it is under consideration in other States. 
Should it be generally adopted, it will not abate the divorce 
evil. That will remain so long as any absolute divorce is 
permitted. But it may be confidently believed that it will tend 
to purify divorce proceedings and prevent their being, as they 
are. in so many cases, a mockery of justice and the consum- 
mation of fraud under the forms of law. 

The Chairman : The time has now arrived for adjourning. 
The proceedings to-morrow will commence with Mr. Barratt's 
paper on the same topic ; and the subject will then be open 
for discussion. I beg to thank Mr. Smith on behalf of 
myself and the Association for his careful examination of 
the law. I have studied the question to some extent myself, 
but I think I know more about it since I heard this paper than 
I did before. (Applause.) 

The Conference then adjourned at 10.10 p.m. 
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SECOND DATS PROCEEDINGS. 
Friday, August 30th, 1907. 

The Conference reassembled at 10 a.m., the President 
taking the Chair. 

Mr. G. G. Phillimore read the minutes of the previous 
day's proceedings, which were approved and signed by the 
Chairman. He then read a number of names of gentlemen 
who had been elected members of the Association by the 
Executive Council the same day. 

At the request of the President the Hon. Alton B. Parker 
took the Chair. 

The Chairman: I will now call upon Mr. Barratt to 
address the Conference. 

Mr. J. Arthur Barratt (English Bar and New York Bar) 
then addressed the Conference as follows : — 

DIVOBCE JUBISDICTION. 

Mr. Chairman, Lord Justice Kennedy, Ladies and Gentle- 
men : Perhaps it will be necessary for me to state, in the first 
place, that I am not what is known in the United States as 
a " Divorce Lawyer," otherwise I think you will all agree that 
it would be quite proper for any of my fellow-members of the 
American Bar to move my disbarment at once. 

This subject was introduced at the Berlin Conference, but 
it was thought, as the subject was so very important a one, 
and as it has been so thoroughly considered in this country, 
that it would be an advantage to the Association and its 
members, and to the profession at large, if we should also 
discuss it here. In the paper of Mr. W. G. Smith which he 
read last night, he has told us what the Divorce Congress of 
this country decided was the best course to adopt in order to 
bring about a Uniform Divorce Law as far as it can be done 
in this country. It has been remarked here that it is quite 
impracticable to amend the Constitution of the United States 
so as to bring about in that manner a Uniform Divorce Law, 
and they have therefore adopted the next best method, which 
was used also in the case of the Negotiable Instruments Law — 
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viz. that of drawing a general Bill covering the whole subject 
and requesting each of the States, if they thought fit, to enact 
it. It seems to me that is the best solution of this question 
that can possibly be arrived at in this country. 

With these remarks I propose to pass on to the manner 
in which the Courts of other countries look upon these 
" Migratory American Divorces." They certainly have caused 
us great difficulty in England, and while, as I say, it is not 
my special practice, I have had experience on both sides of 
the Atlantic in such cases. A good many of them have come 
before me, and I have thus had opportunity of observing the 
grievous suffering that they cause, and the terrible results 
to innocent people which have been brought about by such 
fraudulent proceedings. American migratory divorces are 
a continual source of trouble in England as well as in this 
country. They are now reaping their part of the rich crop 
of misery produced by the fraudulent divorce decrees ren- 
dered in the United States some twenty years and more ago. 
Some of the most lamentable cases have recently come under 
my notice in actual practice. I have in mind one especially 
painful case where a decree was procured more than twenty- 
five years ago ; it was undoubtedly void ; one of the parties 
married again and had children, and according to English 
law these will most certainly be deemed illegitimate. 

I cannot too strongly emphasize the fact that, while the 
English Courts will of course recognise American divorces 
when duly procured and without fraud, they will decline to 
hold valid such divorces where there has been no bona fide 
domicile of the plaintiff in the State where the action was 
brought and he or she simply resided in such State for the 
period required by its laws, and very soon after returned to 
the real domicile. 

The House of Lords in the comparatively recent case of 
Earl Bussell (1901, Appeal Cases, p. 446), quickly decided 
that the Earl was guilty of bigamy, though he had procured 
a divorce from his first wife in Nevada (it being held by the 
Divorce Court in a previous action that the American Court 
was without jurisdiction because of the want of a bona fide 
domicile of the Earl in Nevada), and they thereupon sentenced 
him to a term of imprisonment, though he had been advised 
by English and American counsel that his American divorce 
was valid. That was one of the most interesting cases 
of legal procedure imaginable. There was the House of 
Lords called upon to try a Peer, one of its own members, on 
a charge of bigamy. In accordance with the law of England, 
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Peers have the right to call upon 'the entire Judiciary of 
England to assist the.Houise of Lords in the determination of 
such legal questions. The majority of the English judges 
were present on this occasion, and there were present also the 
majority of the members of the House of Lords. There was 
Earl Bussell, a young man in the prime of life, who had had 
a most unfortunate experience with his wife in England. He 
took advice there and in the United States. He went td 
Nevada and procured a divorce. He then married again 
and came to England, whereupon proceedings for divorce 
were taken against him by his first wife. The Divorce Court 
upon his default held the American divorce invalid. It 
turned, out that he had not acquired a bona fide domicile in 
Nevada. He had simply gone there for the short time 
necessary to meet the requirements of the statutes of that 
State (which say that he must "reside " there) and then had got 
his decree and had come away almost immediately. The 
Divorce Court said that this did not constitute a bona fide domi- 
clie; a bona fide domicile is the first requisite for jurisdiction in 
divorce ; his divorce was void, and therefore he was guilty of 
bigamy and adultery. Notwithstanding that the Earl had 
procured the best advice he could under the circumstances, 
he had transgressed, the statutes of the realm and he was 
indicted for bigamy. The proceedings were removed to the 
House of Lords and that body had the courage (for which I 
think all credit is due to them) to send one of their own 
members to gaol because he had broken the law, even though 
it was a mere technical breach of it brought about by 
mistaken advice as to a point of foreign law — it being 
admitted that he had no criminal intent. 

Now I think that" if the American Courts would exercise 
the same firmness and courage in the administration of the 
law upon high personages here who attempt to debase the 
law by deliberately alleging a domicile which never existed, 
and perpetrating a fraud upon the Court, the divorce 
colonies in the States would quickly dwindle in numbers and 
in quasi aristocratic prestige. Many Americans are marrying 
British subjects, and it is now becoming an exceedingly 
serious and frequent question in England as to how far these 
American divorces shall be recognised. Such divorces are 
almost universally looked upon with suspicion ; and it ought 
to be more generally understood than it is that the English 
Courts can, and do, whenever American divorces come before 
them, take fresh evidence in the Courts there to determine 
whether or not the plaintiff had in fact a bona fide domicile 

6 
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in the State where the divorce was granted. The mere 
recital in the American decree that the plaintiff was so 
domiciled is not enough. The English Courts determine 
that question for themselves independently. 

I must confess I am afraid that jurisdiction of the Court in 
divorce cases, as a proposition of law, is not sufficiently studied 
by the average lawyer who undertakes divorce ciases in this 
country. I had my attention called in New York only a 
few days ago to the case of a lady who thought it was a very 
simple and easy matter to get a divorce. She told her 
friends that she was going West to get a divorce. She notified 
the telephone company in New York to take her name out of the 
telephone book, but took great care to warn her friends that 
she was at home and could be communicated with by 
telephone. She went out to the Western States and en- 
gaged rooms, and in due course of time, after the requisite 
number of days of residence required by the statute had 
expired, she returned from New York to that State and came 
back again with a divorce decree in her hand. All I can say 
is that if the question of the validity of that divorce ever 
comes up before the English Courts, or before the American 
Courts, it will be declared absolutely void. The question of 
the bona fides of the domicile would be gone into, and it would 
certainly under those circumstances be deemed to be fraudu- 
lent and not bona fide. Obviously this litigant's counsel was 
ignorant or careless of the most elementary rules governing 
jurisdiction. This question of jurisdiction in divorce with 
reference to American decrees has quite recently come before 
the English Courts in Armitage v. The Attorney General [1906], 
Probate Beports, p. 135, and Bater v. Bater, ibid. p. 209. In 
the Armitage case the wife, an English woman, had married 
a citizen of New York temporarily residing in England, and 
who had not abandoned his New York domicile. The wife had 
(after her husband had deserted her) gone to South Dakota, 
abandoning her residence in England, and acquired a bona 
fide domicile in South Dakota. She there brought action 
against her husband for divorce; he appeared in the action, 
and filed an answer, together with a counter-claim or cross- 
petition, claiming divorce from his wife. The wife secured a 
divorce and then married a British subject in Denver, U.S.A., 
subsequently returned to England with him, and, at the time 
of action brought, had been domiciled in England for several 
years. In the meantime, her first husband, Gillig, had 
married again and described himself in the marriage register 
as " the divorced husband of Amy Gillig.' ' After about five 



( 83 ) 

years Gillig petitioned to have the second marriage declared 
null, alleging that his first marriage was still subsisting. 
His first wife (now Mrs. Armitage) under a special statute 
(The Legitimacy Declaration Act, 1858, 21 & 22 Vict. ch. 
98), petitioned the English Court for a declaration of the 
validity of her second marriage ; Gillig was cited as a party ; 
and the whole question of the validity of the South Dakota 
decree was examined in the English action. That is a most 
useful statute in England. You will observe that in this case 
the first wife married again ; the husband had married again, 
and he presented a petition to have it declared that his 
second marriage was null and void, because, as he alleged, 
the American divorce decree was invalid. His first wife 
could not be made a party to this nullity proceeding under the 
English practice. Thus it was found that the husband might 
have proceeded in the English Court and have procured a 
declaration that his wife's American divorce was void, without 
her appearance at all in that action ; but fortunately'there 
is this statute in England which says that any British 
subject, whose marriage or legitimacy is questioned, may 
petition the English Court for a declaration that the 
marriage was valid. This lady therefore petitioned the Court 
in that case to have her marriage declared valid, and asked 
the Court to order that the husband's nullity suit follow the 
trial of her petition. That was ordered, and on her petition 
the whole question of the validity of the wife's American 
divorce was gone into, and it was decided that she had, in fact, 
acquired a bona fide domicile, and had abandoned her 
English domicile (she had taken great care to establish 
herself in the United States and live there for some 
time and absolutely abandoned her English domicile), 
and the English Court decided that she had, in fact, 
acquired a bona fide domicile, and that her divorce was valid, 
and her second marriage was valid. This, therefore, settled 
the whole question, and the nullity proceeding of the husband 
was dismissed. This case illustrates the value of The Legiti- 
macy Declaration Act, and is further important on this 
question of jurisdiction. 

After very careful consideration, and after hearing the tes- 
timony of experts as to American Law, Sir Gorell Barnes, the 
President of the Probate and Divorce Division, decided 
that as Gillig, the husband, at the time of the South 
Dakota decree, still retained his New York domicile, and 
had himself filed an answer and counter-claim to the petition 
in South Dakota, and since by the law of New York such 
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proceedings gave the South Dakota Court complete juris- 
diction over defendant Gillig (and therefore the Courts of 
New York were bound to recognise the South Dakota decree 
as valid), the English Court on grounds of international 
comity would recognise the South Dakota decree as valid in 
England. The President said : — " The evidence in the present 
case shows that in the State of New York the decision of 
the Court of South Dakota would be recognised as valid. 
The point then is, Are we in this country to recognise the 
validity of a divorce which is recognised as valid by the law 
of the domicile ? In my view, this question must be answered 
in the affirmative. It seems to me impossible to come to any 
other conclusion, because the status is affected and determined 
by the decree that is recognised in the State of New York — 
the State of the domicile as having affected and determined 
it." The President also said that this point had not been 
distinctly determined by the English Courts in any other 
case. Thus that Court decided that the South Dakota Court 
had jurisdiction under the special facts to determine the 
marital status of a domiciled New Yorker and a former 
British subject. 

The next case, Bater v. Bater [1906] > Probate Eeports, 
p. 209, was a still more complicated one. There the English 
Court decided that the Courts of New York had jurisdiction to 
divorce two British subjects, the husband having become 
domiciled in New York. The case was elaborately argued 
both in the Court below and the Court of Appeal. The facts 
were that the husband and wife separated in England, each 
claiming a cause of divorce against the other, and that both 
were at fault. This was a very curious case, because, the 
parties having separated, the lady, according to American 
law, would, if innocent, have the right to acquire a separate 
domicile. The husband came to America and took out his 
first papers preparatory to becoming a naturalized citizen, 
and settled in Brooklyn. The wife, as I say, being separated 
from him (he having left her in England) by American law, 
would have a right, if innocent, to acquire a separate domicile. 
She came to New York and resided there. She brought 
action for divorce against her husband there, and he failed to 
appear. She got her decree, married a British subject 
in New York, and returned to England with her husband. 
They subsequently separated, and ten years afterwards the 
second husband brought an action in England to have his 
marriage declared null, on the ground that his wife's first 
husband was alive. She set up the New York decree of 
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divorce in bar, and the whole question of the jurisdiction of 
the New York Courts was thoroughly examined. The English 
Court took this ground that, while by English law the 
domicile of the wife is at the domicile of the husband 
(and though the fact was, that by American law, he having 
given her cause for divorce, she could acquire a separate domi- 
cile if she chose), nevertheless she had the right to elect, 
if she saw fit, to adopt the domicile of her husband in New 
York as her domicile. He being at fault, the Court said there 
is nothing in international law, and nothing on general principle 
which will forbid the wife in such . a case saying that, while 
the American rule is a valuable rule, it is a rule adopted for 
the benefit of the wife, and not to her detriment — that for the, 
purpose of the action for divorce the wife had the right to go 
to the domicile of her husband and bring her action for divorce 
there. There was no case in the Courts of New York exactly 
in point, and the President of the Probate and Divorce, 
Division said he could see no reason why those principles 
should not be applied; and held the divorce valid and 
dismissed the nullify suit. The case went to the Court of 
Appeal, and there the decision was affirmed. The President 
said (p. 215) : — " I feel that one is presented with a serious 
difficulty, because one has, so to speak, to place one's self in 
the same position as a judge in the State of New York 
would be in if this point was raised before him — in other words, 
to ascertain, through him, what is the rule he would apply in 
deciding this case." Referring to sections 1,756 and 1,768 of 
the Code of Civil Procedure, in discussing the question as to 
whether or not the wife, being separated from the husband, 
and in fact resident in another country up to within a short 
time of moving to New York, could bring her action for divorce 
there, he said there was nothing to prevent the New York 
Court from saying (p. 216) : — " If you have come to our 
Court and your husband is domiciled here, we will, apart from 
our statutory difficulties, give you relief. Then supposing 
that case is presented to the Court in New York, the Court 
would very naturally say, apart from being tied by the 
section, your husband is domiciled here : his home is here, 
and prima facie yours is here. You have come here to pursue 
him and obtain your remedy. Why should that remedy be 
withheld, because if you succeed you propose to return 
to your own country? I should have thought myself, as a 
matter of justice, expediency and convenience, it was very 
proper to allow a suit to be entertained in a foreign country 
in these circumstances, and I cannot help feeling that 
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considerations of that character would weigh very considerably 
with a judge in the State of New York in deciding whether 
under such a term as the term * resident ' he was to exclude 

the petitioner from her right to maintain a suit 

I have come to the conclusion that this suit could have been 
maiutained in the State of New York." The President held 
that, although the divorce was for a cause which would 
be insufficient for a decree in England, it would be held valid 
there because valid in New York (the place of the husband's 
domicile). He further said : — " If this country recognizes the 
right of a foreign tribunal to dissolve a.marriage of two persons 
who were at the time domiciled in that foreign country, it must 
also recognize that their marriage may be dissolved according to 
the law of that foreign country, even though that law would 
dissolve a marriage for a lesser cause than would dissolve it 
in this country." Referring to fraudulent divorces he 
said that: — " Where the parties have gone to the foreign 
country and were not truly domiciled there, and represented 
that they were domiciled there and so had induced the Court to 
grant a decree, the collusion or fraud in those cases goes to 
the root of the jurisdiction. There is no jurisdiction if there 
is no domicile." 

Then affirming the decision of the President of the Probate 
and Divorce Division, the Court of Appeal said (Collins, M.R.) 
p. 225, as to a decree of divorce that it is a judgment that 
" is really indistinguishable from a judgment in rem. Some 
of the judges seem to have considered that for some reason 
it is not an absolute judgment in rem, but for all purposes it 
is on the same footing ; that is to say, it is a judgment 
affecting the status of the parties. If it is a judgment in rem 
or stands on the same footing, as I think it undoubtedly does, 
can it be impeached in proceedings taken in this country by a 

person not a party to that judgment at all? There 

is clear authority in our Courts that that cannot be done." He 
further said (p. 232) : — " The law now unquestionably stands 
in this position. The Court of the existing bona fide domicile 
for the time being of the married pair has jurisdiction over 
persons originally domiciled in another country to undo 
a marriage solemnized in that other country." 

Then Lord Justice Romer, in taking up this question of 
the separate domicile of the wife, said very clearly (p. 238) : — 
" Now the question arises, Was the wife dwelling in the State 
at the time she brought this action ? Undoubtedly, according 
to the law of the State, the wife, in the circumstances which 
happened here, could have had a separate domicile from that 
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of the husband, but I take it that the wife might have 
exercised her option, and that she was quite entitled, if she 
chose, to say that her domicile still remained the domicile of 
her husband as assumed by him, that is to say, domiciled in 
New York State, and I think that by going, as she did, to 
dwell in the State for the purpose of bringing the action for 
divorce, and then bringing that action, it must be taken 
that she had elected to make that domicile, at any rate for 
the purposes of the action, the domicile of her husband in 
New York State ; and I cannot see that there is any good 
reason why the wife, if she chose so to elect her domicile, 
should not have elected to take that domicile for the purposes 
of the divorce if she could obtain it. Moreover, taking the 
expert evidence as a whole, I come to the same conclusion as 
that arrived at by the learned President, namely, that the 
wife had, according to the law of the State of New York, when 
she brought this action, a residence there within the meaning 
of the word as used in the code governing the law in the State 
of New York. The result is that, dealing with the question of 
jurisdiction from the point of view of the law of the State of 
New York, the Court had jurisdiction to entertain the action. 
Then how does the matter stand from the point of view of the 
English law ? I have already stated that, on the facts, the 
husband had changed his domicile, and had acquired a 
domicile in the State of New York. According to the English 
law, until divorce the wife's domicile would be that of the hus- 
band, or, at any rate, might be that of the husband if she chose, 
to the extent of her electing to regard the changed domicile of 
the husband as her domicile ; and there is no reason, accor- 
ding to English law, why she should not be at liberty, if she 
chose, to go abroad to the State of New York, electing for the 
purposes of the divorce proceedings her domicile to be that 
of the husband and suing him there; and, according to 
English law, I take it that, at the time of action brought 
and divorce granted there, the domicile of both the husband 
and the wife was the domicile of the State in which the Court 
in which the action was brought was situated, so that the 
Court there had ample jurisdiction according to English 
law. Therefore, in whichever way the matter is regarded, it 
seems to me clear that the Court granting this divorce had 
jurisdiction." 

[Lord Justice Cozens Hardy said (p. 238) the wife "by her 
conduct manifested her election to treat herself as not 
having a separate domicile, but as following her husband's 
domicile in New York. This being so, it is now settled by 
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authority" which binds us that the. Court of the country in 
which the parties were domiciled — that is to say, New York — 
was the Court having jurisdiction to decree a divorce, even 
though the divorce was granted for a ground which would not 
be sufficient in England " (Hawey v. Farnie) 8 App. Cases 43 
{Le Mesurier v. Le Meaurier [1896] A.C. 517).] 

Those are the two leading cases decided recently in England 
on this subject of jurisdiction in divorce, and I wish to 
summarise the points that have been decided by the English 
Courts on the question, not including, of course, all the 
points on which the English Courts would recognise these 
American migratory decrees. The English Courts will recognise 
an American divorce, assuming the proceedings to be regularly 
conducted in accordance with the law of the State whose 
Court grants the decree : — (1) Where the parties are British 
subjects and the divorce is granted by the Courts of the State 
in which the husband and wife are bona fide domiciled. The 
wife for the purpose of divorce may elect to sue the husband 
at his domicile, even though by American law she might 
perhaps be entitled to acquire a separate legal domicile from 
bis (Bater v. Bater). 

(2) Where an English woman is married to an American 
citizen, and the divorce is granted by the Courts of the State 
where the wife is domiciled, and the State where the husband 
is domiciled would recognise such divorce as valid (Armitage 
v. The Attorney General). In that case you will recollect the 
husband was domiciled in New York, and he appeared in his 
wife's South Dakota action and filed a cross-petition. The 
Court then, of course, had jurisdiction over both parties and 
of the whole subject-matter, the wife (plaintiff) having a bona 
fide domicile there. 

(3) Where the husband and wife are American citizens 
and the divorce is granted by the Courts of the State 
where the plaintiff is domiciled and the defendant was 
served with process within the State where the action was 
brought, or appeared in the action, even though for a cause 
not recognised in England — this on principles of comity 
because such a divorce would be recognised as valid through- 
out the United States of America (Aimitage v. The Attorney 
General); (Haddock v. Haddock, 201 U.S., Supreme Court 
Keports, p. 662.) 

Gentlemen, with these observations I wish to close by 
making one or two suggestions. In England we get such 
cases as this. A lady has been informed that her husband is 
getting a divorce against her in the United States by default. 
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She does not know where to apply and asks where 
ean we find out if such action is being brought. It is 
absolutely impossible to find out unless you search the Court 
records of every Qounty in the United States. Then some- 
times a man comes home to England and tells his wife : 
" You are divorced ; there is the decree/' The wife has heard 
nothing at all about it. Perhaps the husband will marry 
again and have children, and the question will come up as to 
the legitimacy of those children, and as to their right to 
inherit real estate, because by English law it is quite 
impossible to inherit English real property unless the person 
to inherit is legitimate according to the law of England. 
Now I suggest that in every State the decrees which are 
rendered in that State shall be filed in the office of the 
Secretary of State for that State, and a statute should be 
passed enacting that such decrees shall not be deemed final 
and operative until so filed. That is certainly a practicable 
provision, but it does not go far enough for the purpose. 
Some further record is wanted in which could be found all 
decrees of divorce which are rendered. Therefore it seems to 
me that some method should be thought out by which a 
central Registry for divorce decrees for the United States 
could be established for the purpose of filing and registering 
divorce decrees rendered throughout the whole country. 
Such Registry could be established in Washington and kept 
up voluntarily at the expense of the various States using it, 
and a statute could be passed in each such State providing 
that no decree of divorce in that State should be final until 
recorded in the Central Registry.* We then should be able 
to find out — first, whether a divorce decree had been rendered, 
and secondly, where it had been rendered; and a woman could 
find out what her husband was doing, and proceedings could 
be taken in the proper State to annul or stop many of these 
fraudulent divorces. t 

* I speak with some reserve as the constitutionality of such a Statute, 
but think some constitutional method could be devised for creating such 
a Central Registry. I think it would, also tend to stop fraudulent and 
secret divorces if the summons or writ and petition were directed to be 
filed in the office of such Secretary of State, and in such Central Registry, 
immediately after service thereof — so that it could be ascertained when 
proceedings were begun, and steps could be taken at once to intervene. 

f I also think it advisable that divorce proceedings should be under the 
supervision of the Attorney General of each State, so that irregularities in 
procedure should be avoided as far as possible, and the alleged bona fide 
domicile of the plaintiff be enquired into at the outset. The State is 
vitally interested in such proceedings, and State supervision would tend 
to suppress fraud. " Divorce Lawyers " who advertise their business 
should be disbarred for unprofessional conduct. 
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I think also, Gentlemen, on the lines of my former 
suggestions, that there ought to be a statute passed in every 
State, as I believe there is in some States, similar to the 
Legitimacy Declaration Act in England, by which when 
anyone's marriage or divorce is questioned, he or she can 
petition the Court to have a decision at once as to the validity 
or non- validity of the marriage or the divorce. As I pointed 
out in the case of Armitage v. The Attorney Oenertd, the wife 
was able to stop the nullity proceeding of her first husband 
(to which she could not be made a party) and get a declara- 
tion saying that her American divorce was valid, and 
therefore I think if that suggestion were adopted it would 
avoid many great difficulties. The Attorney General should 
be cited to prevent fraud, as in England. 

Having made these remarks on this very uninteresting 
subject (to most people), I think that it would be advisable if 
we members of this Association were to appoint a Com- 
mittee to confer with the Divorce Congress of the United 
States on the general subject of the foreign recognition of 
the decrees of divorce rendered in this country. I there- 
fore suggest that such a Committee be appointed before we 
part. 

I will only say in closing that we have in our experience 
most painful cases brought under our notice, and I think that 
intelligent people do not pay sufficient attention to this 
subject, which is really the foundation of American and 
English society. If marriage and divorce laws are not 
certain, the foundations of Government are not certain. 
If we are going to continue the state of affairs that we know 
largely exists nowadays, viz. that there is an increasing 
number of divorces and re-marriages about which it is extremely 
difficult to say whether they are valid or not, you can readily 
see that the foundations of society will soon be undermined. 
Tor there is no branch of the law where uncertainty and 
conflict lead to more disastrous consequences to innocent 
people than the Law of Divorce. I therefore urge upon all 
members of this Association, and all people of intelligence in 
this country and in England, to concentrate their attention 
upon this subject of jurisdiction in divorce, and see if they 
cannot influence the passing of uniform laws throughout the 
United States. Lawyers also should do their part to bring 
about some uniformity in judicial decisions on this subject, 
so that we can advise our clients that a divorce rendered 
in the United States will be recognised in England, and 
a divorce rendered in England of American citizens do mi- 
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ciled there will be recognised in the United States.* 
(Applause.) 

The Chaibman: The address to which you have just 
listened, as well as the paper of Mr. Walter George Smith 
read last evening, and also the subject generally, is open for 
discussion. 

Mr. W. 0. Hart (Louisiana) : Mr. Chairman, as a member 
of the Uniform Divorce Congress, I regretted at the time 
of its deliberations, and have ever since regretted, that 
that body did not adopt as the cardinal principle of its action 
the doctrine enunciated by the Supreme Court of the United 
States in the case of Haddock v. Haddock. The first draft 
of the law which was recommended by the Congress did adopt 
the doctrine of that case. On a further consideration it was 
changed, and changed, strange as it may appear, through the 
earnest efforts of a member of the Congress from the State of 
New York. The case of Haddock v. Haddock is generally 
misunderstood. When the Supreme Court of the United 
States decided that case there was a great outcry in the news- 
papers and elsewhere that that great Court had unsettled the 
marriage relations of thousands of people, in the United States ; 
and Mr. Justice White who delivered the opinion of the 
Court informed me that he received hundreds of letters 
upon this subject, to all • of which of course he paid no 
attention, as the decision spoke for itself. Judge White, who 
is an eminent son of Louisiana and at one time a member of 
the Supreme Court of that State, had before him when he 
decided the Haddock case the law of Louisiana as it has 
existed from time immemorial, and in his opinion in 
that case he was able to reinforce the doctrine of the 

* I see no reason why such Central Registry as is proposed should not 
be used in time for the record of births, marriages, and deaths throughout 
the United States. The record should also include decrees of nullity and 
separation. I brought this whole matter before the Bar Association of 
the City of New York at its October (1907) meeting, and it has taken the 
matter under advisement through its Committee on the Amendment of the 
law. Titles to real estate in the United States would also be rendered 
more certain by such Registration of these matrimonial decrees. 
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Louisiana law by the similar doctrine of many other States. 
The last State where be was able to find the doctrine recog- 
nised was the State of Ohio, and the finding of a decision 
from that State rendered by the father of Mr. Justice Day of 
the Supreme Court of the United States caused that justice to 
join with the majority and make the decision what it was. 
Of course a divorce suit in any jurisdiction where the 
defendant is served with process, or appears in the case, 
presents little difficulty ; for if the defendant has a chance to be 
heard or is heard, of course he is not in a position to complain, 
because he has had his day in court and all the remedies 
which the law of the State where the proceedings are pending 
are open to him. But where the defendant has no chance to 
be heard or no means of knowing where the proceedings 
are taking place, as in a State which has no right to enter- 
tain the proceedings, then the great evil arises. A man 
bids his wife good-bye, and a short time afterwards she 
reads in the newspaper that he has married again, a 
divorce having been granted somewhere, she knowing nothing 
about it, and having had no opportunity of hearing about 
it. But if the doctrine enunciated in the Haddock case 
be followed, husband and wife are equally protected. The 
Haddock case did not decide there could not be a valid 
divorce on substituted service. The Haddock case did not 
decide that a divorce granted on substituted service must 
not be recognised in Courts of other States under the full 
faith and credit clause of the Constitution of the United States, 
because the Atherkm case decided shortly before the Haddock 
case was not overruled by the Haddock case but was affirmed. 
A great confusion arises in the mind, when discussing the 
question decided in the Haddock case, between the jurisdiction 
of the Court to entertain a suit for divorce and to recognise a 
decree of divorce upon substituted service. The two things 
are not the same. They are not based on the same grounds. 
A divorce granted on substituted service may be valid any- 
where, provided that the Court which grants the divorce on 
substituted service had jurisdiction of the parties. So that 
before we come to the question of substituted service we have 
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to look to the jurisdiction of the Court. What is the rule laid 
down in the Haddock case ? The rule laid down in the 
Haddock case is that, for the purposes of divorce, the juris- 
diction is vested in the State of the matrimonial domicile. 
Now it has been said that that is a very hard rule, because 
the parties may never have had a matrimonial domicile. 
That is an impossibility, because they must have had a matri- 
monial domicile even if only at the moment they were 
pronounced man and wife. If they part at the altar, as 
sometimes happens, the wife going one way and the husband 
another, and they never live together, the* for the purpose of 
divorce the matrimonial domicile must be the State where 
they were married, because that was their domicile, at least 
for the moment, as married persons. Where is the hardship 7 
The husband and wife who have acquired separate domiciles 
know that for the purpose of divorce either may bring a suit 
at the place of the last matrimonial domicile. Now take 
the Haddock case. Let the conditions be reversed in the 
Haddock case. Supposing the wife had brought suit in 
New York against the husband and he was in Connecticut. 
When he left his wife in New York he left with the knowledge 
that at any time she could bring a suit against him in 
the State of New York. That is no hardship on him. He 
voluntarily left the State of New York, but he could not 
deprive the wife of the rights she would have had as to the 
matrimonial domicile in New York. But when he went to 
Connecticut (and the wife did not know where he was) and 
brought the suit against the wife, he was then taking ad- 
vantage of his own wrong, which the Courts should never 
countenance. In the discussions in the Divorce Congress or 
in the Committee on Resolutions the question was 
presented: — Well, under your theory as you have finally 
enunciated it, that is, that the domicile of the husband or 
wife in the proper forum the divorce, supposing each one 
brings a suit, Which is going to divorce the other ? The 
answer to that is, the one that gets the divorce first. Then 
it is a question of the race to the swift. In some States the 
Courts are in session continuously ; in other States there are 
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long vacations. Therefore the party who is in a State where 
there was no vacation, or a very short one, would have the 
advantage over the party in another State where there was a 
long vacation. Is the administration of the law on this 
great question of divorce to be relegated to a question of 
speed ? There is another proposition with regard* to the 
question of speed under the law as recommended by the 
. Divorce Congress. The Divorce Congress recommends two 
characters of divorce, limited and absolute. We have in 
Louisiana what we call the separation from bed and board, 
corresponding in many ways to the limited divorce recom- 
mended by the Divorce Congress ; but our separation from bed 
and board gives a right which this law does not, that is, that 
after the lapse of one year, if there has been no reconciliation 
between the parties, the husband or wife, as the case may 
be, who may have obtained the original separation, may sue 
for an absolute divorce ; after two years the other party may 
sue for an absolute divorce. Take this question which may 
arise under the law recommended by the Divorce Congress. 
The husband brings his suit for absolute divorce ; the wife 
brings a suit for limited divorce, and the wife gets her 
judgment for limited divorce first. Then the husband may 
never get an absolute divorce because there already has been a 
divorce granted of some kind, even though in a State the 
Courts of which had jurisdiction of the parties, and therefore 
were competent to grant a divorce. 

Now I come back to where I started, that the rule 
enunciated in the Haddock case is a rule which gives absolute 
protection to both parties, because the absent defendant, who 
may or may not be brought into Court by substituted service, 
knows that at all times the State of the matrimonial domicile 
jnay grant a divorce on substituted service. There is no 
difference between the rights of the parties under these 
conditions, and where the State of the matrimonial domicile 
is left by one of the spouses he certainly leaves with the 
knowledge that that State which was the last matrimonial 
domicile has jurisdiction to render a divorce upon substituted 
service. 
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Now there is another difficulty it seems to me in the rules 
as accepted as to who shall get the divorce. In my own 
State, and I have no doubt in many other States, if not all 
the States, there is a good deal of difference between 
the rights of the parties as to who obtains the divorce, and 
it seems to me it becomes very important that both parties 
should be put on an equal footing as to their rights following 
a decree of divorce. 

Beferring for a moment in closing to the remarks of Mr. 
Barratt, I desire to say that the National Divorce Congress 
is at an end; its functions have been performed and it has 
finally reported, but the Conference of Commissioners on 
Uniform State Laws is a continuing body and has a special 
Committee on Marriage Laws which does discuss the question 
from time to time, and I have no doubt that that organi- 
zation will be very glad to take up the suggestions made 
by Mr. Barratt. If the Committee be appointed, I recom- 
mend that that Committee be requested to communicate 
with the Conference on Uniform State Laws of the United 
States. 

Mr. J. A. Barbatt : I accept your valuable suggestion. 

Mr. Walter George Smith (Philadelphia) : What my 
friend Mr. Hart has said is in many respects in accordance 
with my recollection of the reasoning of the Judges of the 
Supreme Court, to which we cannot refer in too high terms. 
The difficulty in the case of Haddock v. Haddock and matters 
of that kind are perhaps of only passing interest to the 
members of the International Law Association who are not 
American lawyers, excepting in so far as they bear on the 
important question, which is the same for you to consider as 
for us, and that is the force and effect of divorces rendered in 
common jurisdictions and other jurisdictions. In that respect 
the States of the Union stand to each other just as foreign 
nations stand to each other and in that respect ; and as these 
questions bear on that question, this great decision of the 
Supreme Court of the United States has a special bearing. 
Apart from that, the debates in the Divorce Congress and the 
way in which we are endeavouring to follow this difficult 
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question are only of curious interest. As my friend Mr. Hart 
has explained to you, the object of Mr. Justice White, or the 
thought which he had in his mind as one to make a complete 
settlement of this question, was to make the test of jurisdiction 
whether there was a common matrimonial domicile at the time 
the offence was committed. If there was a common matri- 
monial domicile, and that should be the test of jurisdiction, of 
course it would make no difference whether the respondent in 
the case was served personally or served by substitution or 
served by publication ; but in a case where there was no 
common matrimonial domicile, and had never been a common 
matrimonial domicile, then the learned judges were forced 
back upon a fiction which my friend has explained to you, 
namely, that there was a common matrimonial domicile 
established just at the very time of the marriage ceremony, 
fcnd though it existed only so long as it took to perform the 
marriage ceremony, nevertheless it gave the Court jurisdiction 
in a case of divorce. Now see how that would work out. A 
man from New Jersey marries a woman from Pennsylvania in 
the City of New York, and he returns at once to his domicile 
or fixed home in New Jersey where be has not forfeited his 
right to vot6 and where he has all the privileges of oitizen- 
ship ; the wife goes back to her father's home in Pennsylvania 
and remains there, and it is sought to argue that the Court of 
New York would have jurisdiction because that was the 
matrimonial domicile of the parties. That is a fiction. It is 
true that many principles of law are based upon fictions ; but 
in a matter of this sort a fiction is too difficult to apply. The 
decision of the Supreme Court of the United States went no 
further than this, and it did go this far : — that the Courts of 
the United States would not enforce a decree of divorce 
rendered under the circumstances of the Haddock case where 
there had been no actual matrimonial domicile in the 
State of Connecticut, where the divorce was granted, under 
the provisions of the full faith and credit clause ; but almost 
all the Courts of the United States, almost all the jurisdictions, 
my own State of Pennsylvania and one or two others excepted* 
would have recognised that divorce, because, as has been 
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argued and explained by Mr. Barratt in his remarks, the 
proceeding for divorce is a proceeding in rem and not 
a proceeding in personam. As is well known to lawyers, there 
are distinct differences between divorce proceedings and any 
other kind of proceeding. In a divorce proceeding the parties 
cannot agree, whereas in a suit in contract, or a suit in equity, 
the parties can agree ; they may agree as to the jurisdiction ; 
they may agree as to the settlement ; they may agree that 
judgment shall be entered for one side or the other ; but in 
divorce proceedings, in view of the importance of the status of 
the citizens, as has been explained by Mr. Barratt, and as we 
all know, and of its being the most important relationship of 
human life — the relationship upon which the whole edifice of 
society is founded — the community will say whether or not 
the status shall be changed, and changed in extraordinary 
cases. The theory of the law is the same as the theory of the 
most dogmatic of Christian Churches : that the marriage 
status once established can be ruptured only by death, but by 
statute in certain extraordinary cases that status may be 
changed in favour of an innocent husband or wife. That 
bring so, the Court having jurisdiction of one of the parties has 
the jurisdiction of that status, and it is for that Court to say 
how the status of the citizen shall be changed. Now the 
Constitution of the United States, as interpreted by the 
Supreme Court, gives the Courts of the United States no 
power on the subject of marriage and divorce. All the 
recognition that is granted to decrees of divorce by other 
States is based upon the international doctrine of comity ; and, 
as has been explained to you by Mr. Barratt, where the 
Court has jurisdiction over the parties in a given state of 
circumstances, universally throughout the world those decrees 
will be recognised. We are compelled, when we grant a 
Uniform Law, either to adopt some fiction such as that which 
satisfied the majority of the Supreme Court of the United 
States — though it was not; necessary for the decision of the 
case — that there was some test whereby a common matri- 
monial domicile could be created, though the parties 
bad never been together in that domicile excepting at the 

7 
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time of the marriage, or we have frankly to recognise the fact 
that every sovereignty has complete jurisdiction over the 
status of all its citizens. We recognise at once the intermin- 
able series of wrongs that has followed from that principle. 
We recognise the fact that there are 8000 Courts in the 
United States that have divorce jurisdiction ; we recognise the 
fact that as many cases of injustice as those mentioned by 
Mr. Barratt in his opening remarks are constantly met with. 
How are we to solve the problem ? The Committee of the 
Divorce Congress fairly and squarely met the difficulty by 
recognising the general principle, and then hedging it around 
with our jurisdictional provisions requiring a certain prolonged 
period of domicile ; preventing the fraud of migratory divorces 
by refusing relief when the cause had arisen prior to the arrival 
of the plaintiff in that jurisdiction and his either obtaining 
a domicile or a divorce unless the cause were recognised in the 
other State, and providing as far as it was possible that 
personal notice be proved, not alone by publication in the 
newspapers but by registered letter. Having done that, we 
believe that all the evils of migratory divorces will be met ; and 
members of the International Law Association will know 
that, great as the evils of migratory divorces are, they bear but 
a very small proportion to the whole divorce evil, for of all 
the divorces granted not more than ten, or at the outside 
twelve, per cent, are migratory divorces in the United States. 
I say we met the difficulty in that way ; and by recognising the 
general principle that decrees are valid in cases where a 
Court has jurisdiction of the defendant or- jurisdiction of the 
plaintiff, where every precaution is taken to bring home 
notice, where a reasonable term of residence is insisted upon, 
and where (notice having been given by publication only 
and the defendant not having appeared) the lapse of six 
months is required between the granting of the decree on the 
merits and a final decree dissolving the marriage, we believe 
we shall have reached the best solution that is possible of 
this question. My friend Mr. Barratt made one inadvertent 
misstatement with regard to the Uniform Law which I think 
it is proper to correct, and I am sure he will thank me for 



( 99 ) 

it, and that is the statement that it provided for the regis- 
tration in a department of the State in each one of the 
States of decrees of divorce. We have not made any such 
provision, but it will be a very wise thing to consider. As to 
his suggestion that the States should agree that there should 
be a Central Bureau in Washington for the registration of 
such decrees, I think it would be impracticable. It would only 
be possible to obtain it by making some provision by the 
individual States. 

The Chairman : Mr. J. Arthur Barratt proposes, and Mr. 
Walter George Smith seconds, the following Besolution : — 
" Besolved that a Committee be appointed by this Association 
to confer with the Conference of Commissioners on Uniform 
State Laws of the United States on the general subject of inter- 
national recognition of divorce decrees, and incidentally to 
collate the laws of all civilized countries on the 'causes of 
divorce and divorce procedure." 

I am advised that this Besolution under the rules should 
be referred to the Executive Council without debate. 

I think I may be excused for taking advantage of this 
opportunity to say how very much the American Bar Associ- 
ation appreciate the acceptance of their invitation extended to 
the International Law Association to hold its session in this 
country this year and at Portland during the same week in 
which the American Bar Association was to hold its meeting ; 
and I beg that the members of the International Law 
Association will accept my assurance that their action in 
accepting the invitation has been very greatly appreciated, 
not only by the American Bar Association and the people of 
this good City of Portland but by the people of the country 
in general. (Loud applause.) 

The next paper will be read by the Bt. Hon. Lord Justice 
Kennedy, the President of the Conference. 

The Bt. Hon. Lord Justice Kennedy (London) then read 
the following paper : — 
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CONTBABAND OP WAB. 

When I had the honour, in October last, of addressing 
the Berlin Conference of this Association upon the proposal 
that private property at sea should be exempted from capture 
by the enemy in time of war, I had occasion to insist 
upon the impossibility of a final judgment upon that question 
without a prior or contemporaneous compact between the 
Powers as to contraband of war. So long as international 
law is in its present fluid state on this subject ; so long as any 
belligerent can quote precedent for treating as contraband, if 
it pleases him, the most important articles of sea-borne 
commerce, and can proscribe at will the property of his 
enemy in provisions and fuel and the raw material of 
manufacturing industry, such as cotton, steel, copper, and 
machinery; a concession of immunity from capture, thus 
overridden, is scarcely worth the asking. The proposal of the 
exemption from capture of private property at sea, to which, 
even without such a drawback, many feel grave objection, 
loses, as I then ventured to point out, its best attractions for 
those maritime nations whose needs in the matter of food and 
of foreign materials for their industries might otherwise lead 
them to favour an international scheme assuring to them in 
war-time the continuance of importation in their own mer- 
chant ships. By the proceedings at the Hague Conference, 
so far as they have been published, and as I understand their 
drift, I am confirmed in the opinion that, if only for the 
reasons which I have given, a definite international conclusion 
as to contraband of war has now become a matter of primary 
and fundamental importance. It is not, however, only, or 
chiefly, from its connection with the regulation of the treat- 
ment in war of property at sea belonging to the subjects of 
the two belligerent Powers that its importance is derived. 
The law and practice as to contraband of war vitally affect 
the relations between each of the belligerents on the one hand, 
and all neutral States and the trading and shipowning 
subjects of those States on the other. The commercial 
intercourse of the world, as well as the material interests 
which it creates and feeds, is not only great and still growing 
in extent, magnitude and sensitiveness, but has hugely 
altered in its character and conditions since, with the 
prevalence of maritime warfare and the contemporaneous 
development of maritime commerce in the course of the 
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eighteenth century, the question of contraband first emerged 
out of insignificance and became the mother of many 
diplomatic controversies. New and more difficult problems 
have arisen. Scientific inventions, especially in regard to 
the use of steam, electricity, and explosives, have marvellously 
transformed the methods and machinery both of trade and of 
war. But the present condition of international law in 
regard to contraband remains unchanged ; it still can 
properly be described only as a condition of chaos. As it 
now stands, there is no recognised rule which limits or 
controls the category of contraband which the official 
declaration of a belligerent may properly notify to the 
neutral world. There is no recognized rule which classifies 
contraband or works out the Grotian precept " distinguendus 
est belli status/' There is no recognized rule which prescribes 
to a belligerent captor the appropriate treatment of the 
property which, because contraband, is liable to his inter- 
ference. In what circumstances, if any, the captor may 
legitimately destroy either the neutral ship with her 
cargo, as Admiral Jessen did The Knight Commander, in June, 
1904, during the war with Japan ; when he may confiscate 
and is not confined to a right of pre-emption or merely 
temporary detention ; on what basis, if pre-emption is 
adopted, the price or compensation shall be assessed ; within 
what limits the English and American doctrine of " continuous 
voyage " ought to be held applicable; — as to all these questions 
which require rules founded upon accepted principles, not 
only is there no international agreement, but in regard to 
some of the most important of them, pronouncements of 
judges and jurists may be quoted in support of conflicting or 
widely divergent views. The same State, guided by its 
interest at the moment, has, when neutral, complained 
diplomatically of conduct in accordance with a doctrine of 
seizure which it had itself asserted as a belligerent ; or has, 
when a belligerent, refused to adhere to its own earlier 
declarations made in time of neutrality or peace. 

Quite recently, for example, at the outset of the Busso- 
Japanese war, the Bussian Government in its official 
Notification of Contraband, made February 14, 1904, included 
coal amongst a long list of articles to be treated as uncon- 
ditionally contraband. The same Government, at the West 
African Conference in 1884, had refused categorically to 
consent to any Treaty, Convention, or Declaration of any kind 
which would imply the recognition of coal as contraband of 
war. In 1885, France, which has generally stood out for the 
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immunity of provisions, proclaimed rice for Chinese ports 
contraband of war. 

It needs no reflection to see how seriously such a state 
of things must affect the world's comfort and commerce. 
The reckless exercise by a powerful maritime belligerent 
of his present unquestionable licence to declare as contra- 
band the most necessary articles of food or materials of 
manufacture might conceivably ruin a great trade between 
a neutral country and the enemy of that belligerent; the 
exercise, however fair and scrupulous, of such a belligerent's 
right of visitation and search, in the enforcement of his 
declaration, would certainly cause incalculable hindrance 
to the punctual transit of the mails and passengers of the 
neutral world along the highways of the sea. But this is 
only a part, and not the worst part, of the existing position. 
It teems with possibilities of danger to peace. As Mr. 
Lawrence has observed, whilst the position continues, we 
must have constant bickerings between belligerents and 
neutrals; and if, unhappily, a great maritime war broke 
out, powerful commercial States might find themselves 
drawn into hostilities almost against their will. Public 
opinion in any of such States might be dangerously excited by 
a belligerent's captures, on account either of their number or, 
as in the case of mail steamers or great ocean liners, by their 
importance ; and it is, I fear, too much to hope that in any 
country there would be no " Yellow Press " to fan the 
flame of popular passion. In such circumstances it would 
always be difficult, and sometimes, perhaps, impossible, for 
the two States concerned to discuss with adequate calmness 
the complicated questions of international law to which the 
exercise of the right of capture by the belligerent State had 
given birth. The wars of the last fifty years — to go back no 
further — in which maritime Powers have been engaged have 
furnished illustrations which the memory of my hearers 
makes it superfluous to specify. More than once the action 
of a belligerent captor has led to a dispute between the 
neutral and the belligerent State' which, but for the tact, 
forbearance, and good sense of those who guided the counsels 
of the Governments interested, might easily have led to a 
lamentable enlargement of the area of war. 

Clearly, then, we have a state of things which must not 
be suffered to continue ; a state of things which, according to 
a well-known phrase, must be mended or ended ; mended by 
framing, through the agreement of civilized nations, an 
equitable and reasonable code of contraband binding, so far 
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as international law can bind, universally ; or ended by the 
abolition of the idea of contraband, so as to permit every 
kind of oversea traffic in neutral vessels between belligerents 
and neutrals to continue during war without any restriction 
other than its exclusion from an enemy's port by an effective 
blockade. 

It is this second solution for which, subject to the general 
acceptance of stipulations which will prevent a vessel 
nominally neutral, but practically rendering auxiliary service 
to an enemy's naval forces, from evading liability to be 
treated as a hostile warship, as I understand the state- 
ments appearing in the public Press, the representatives 
of Great Britain at the Hague Congress have indicated 
a preference. Such a proposition, coming from Great 
Britain, will no doubt receive the very careful consideration of 
the Powers. It presents, no doubt, great attractions. Under 
any system, however carefully planned and worked, the 
application of the principle of contraband must always be 
attended by serious drawbacks and difficulties. It can be 
enforced only by the exercise of a right of visitation and 
search, and this in itself means annoyance and delay to 
maritime traffic. Or, again, take the case of a vessel some 
small part only of whose cargo is contraband. What is to be 
done in such a case ? Ought the neutral shipowner and the 
neutral owners of the bulk of the cargo to suffer without 
indemnity the loss which the seizure and detention of the 
vessel must inevitably involve ? You cannot unload the vessel 
at sea to search for the suspected goods, of the nature of which 
the captain and officers may be honestly ignorant; and 
even if this were physically practicable, and if the neutral 
vessel had a right (as, I think, both Bluntschli and Galvo have 
asserted) to purchase the free 'continuance of her voyage at 
the price of abandoning to the belligerent whatever suspected 
goods she has on board, it is a right, as Hall (pp. 666-7) points 
out, which could not really be available. For, as Dana, 
whom Hall quotes, has observed : — 

" As the captor must still take the cargo into port and submit 
it to adjudication, and as the neutral carrier cannot bind the 
owner of the supposed contraband not to claim it in court, the 
captor is entitled for his own protection to the usual evidence 
of the ship's papers and whatever other evidence induced him 
to make the capture, as well as the examination on oath of 
the captain and supercargo of the vessel. It may not be 
convenient to detach all the papers and deliver them to the 
captor ; and certainly the testimony of the persons on board 
cannot be taken at sea in the manner required by law." 
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Add to the inevitable drawbacks and difficulties in the 
practical administration of a law of contraband, which I have 
just illustrated, the difficulty of obtaining and maintaining an 
international agreement as to the classification of contraband 
or as to the treatment of property seized, and the probability 
in the case of " conditional " (or " relative ") contraband of 
international disputes in regard to " destination/' and to the 
application of the doctrine of " continuous voyage " ; and no 
one can fail to realise that there is very much indeed to 
recommend, in the interest of peace and commerce, the total 
abolition of the system of contraband of war. Further, in 
regard to the question of policy, it must not be forgotten 
that the interest of a great maritime Power in the mainten- 
ance of the law of contraband is now much less than it used 
to be, and that it is likely to decrease in the future. The 
development of inland communication gives to all but insular 
States a practically limitless source of supply from the main- 
land in respect of provisions and war material for which in 
former times they were largely dependent on maritime im- 
portation. 

At the same time, the Governments with whom rests the 
decision ought carefully to consider whether an agreement to 
abolish contraband and, subject only to restraint in the case 
of an effective blockade, to give virtual immunity to neutral 
commerce, would withstand the strain of a great maritime 
war. There appears to me to be wisdom in a remark of Sir 
John Macdonell in an interesting paper published in the 
Nineteenth Century, July, 1904, and entitled " Questions on 
the Present War." In reference to the cognate question of the 
cutting of telegraph cables by belligerents, he says : — 

" I put less trust in rules which there may be an irresist- 
able temptation to break or evade than in a proper system of 
compensation by belligerents . . . meted out by a tribunal 
possessing general confidence." 

Will neutrals be prepared to punish a breach of the 
agreement not to molest neutral commerce ? If not, will the 
fear of the disapprobation of other States operate as a 
sufficient curb upon the desires and passions of belligerents ? 
Human nature being what it is, will the agreement have the 
requisite force of moral sanction to ensure its observance, 
where in the course of a hard fought maritime campaign one 
of the belligerents, at much cost of blood and money, has at 
last won an advantage and sees neutral merchant ships 
pouring into all the unblockaded ports of his enemy tne 
ammunition and supplies which will enable that enemy to 
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recover from his exhaustion and protract the struggle ? It is 
not for me to answer the questions which I have put. It is 
not my purpose in this paper either to advocate or to depre- 
cate the abolition of the principle of contraband. I wish 
merely to place before this Conference the considerations 
which appear to me to affect either of the alternative remedies 
for the troubles in which the present state of the law involves 
the peaceful majority of the world whenever two of the great 
maritime nations are at war. 

There is one rather curious result which, as it seems to me, 
would follow from the adoption of the proposal to abolish 
contraband, and which I should like to mention. In view of 
£he decision in the Geneva Arbitration of 1872, it may, I 
suppose, be assumed that a neutral State will be held to have 
failed to maintain the standard of international duty who 
does not observe the first of the three Rules set forth in the 
sixth article of the Treaty of Washington of 1871. In sub- 
stance, the neutral State must use due diligence to prevent 
the fitting out, arming, or equipping within its jurisdiction 
of any vessel, which it has reasonable ground to believe is 
intended to be employed in carrying on war against a Power 
with which it is at peace, and to use like diligence to prevent 
the departure from its jurisdiction of any such vessel. Great 
Britain by its Foreign Enlistment Act, 1870, renders liable 
to penal consequences any person within His Majesty's 
dominions who, without licence from the Crown, does that 
which, according to the rule to which I have referred, it is 
the duty of every neutral Government to use due diligence to 
prevent; and I believe that other States have similar muni- 
cipal legislation. Suppose contraband is abolished. Suppose, 
that is to say, a belligerent may not seize during transit by 
sea in a neutral bottom the cargo, though consisting of material 
which is of use in naval or military warfare, destined for an 
enemy's port, not being a port which is being effectively 
blockaded. Now, some of the most valuable vessels in modern 
maritime warfare, and especially for coast defence, are small 
in size — river gunboats, torpedo-boats, submarine boats, and 
the like. Nowadays, such vessels can, I believe, be constructed 
in parts, transported in parts on shipboard, and put together 
at their destination. As international law now stands, the 
ship or ships carrying such contraband of war might properly be 
seized by a belligerent during their voyage from the neutral 
port to the enemy's port, and the parts of the intended war 
vessel found on board might properly be confiscated as 
contraband. If the principle of contraband is abolished 
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altogether, such parts must be allowed by a belligerent to 
travel by sea unmolested to his enemy's port, although the 
war vessel, if constructed as a whole at the neutral port from 
which the parts are separately shipped, could not be allowed 
by the neutral State to proceed to sea without a violation of 
the international duty. 

If, in spite of the risk of international friction and compli- 
cations, and the inconveniences to commerce which must 
under any conditions accompany the maintenance of a law 
of contraband, it is found that an agreement for its abolition 
is not practicable, and the system is to be mended and not 
ended, the nations have to consider in what direction anc^ 
upon what lines its reform ought to proceed. While submit- 
ting to this Conference at the close of this paper a few 
suggestions upon this point, I wish it to be clearly understood 
that I am not pretending to deal with the matter compre- 
hensively or completely. I could not attempt to do so 
without an unwarrantable trespass upon your time and 
patience. There are important details of the subject which 
I must leave untouched, such as convoy, the separate 
treatment of the contraband cargo and the ship which carries 
it, the " analogies of contraband " (the carriage, that is to 
say, of dispatches bearing on the conduct of the war and of 
persons in the service of a belligerent), and the doctrine of 
" continuous voyage." 

Let me preface what I am going to say by the observation 
that, in order to deal rightly with this question, we ought 
here, as in all cases where we are seeking to find a fair 
adjustment of conflicting interests, accurately to ascertain, at 
the outset, whether either side has the better presumptive 
claim to favourable treatment. I cannot help thinking that 
the popular conception of the status of the neutral trader has 
been to some extent perverted by a misunderstanding of the 
legal position of a belligerent in relation to contraband traffic 
at sea. There are, from Bynkerhoek downwards, authorities, 
of whom I desire to speak with sincere respect, for a doctrine 
that those subjects of neutral States who are engaged in it, 
as owners of contraband cargoes or of the ships which carry 
them, thereby offend against international law, and that the 
belligerent who seizes the property during the voyage and 
procures its condemnation in the Prize Court is, as it were, 
an instrument for the just punishment of persons who are 
guilty of a breach of that law. So Heffter (I quote from 
the French edition, 1866, § 158) writes :— 

" C'est sous Tinfluence de l'6cole de Bologne que parait 
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B'etre etablie la th^orie d'apres laquelle les neutres, par le 
transport des objets de contrebande, commettent une infrac- 
tion envers la partie bellig&rante qui en souffre, et que les 
contrevenants peuvent etre saisis et punis." 

And so again, § 161, the same writer speaks of " le delit 
de cohtrebande de guerre." Bluntschli (Droit International 
Codifie, French edition, 1874, § 801) expresses the same 
idea in the short statement : " Le transport de la contrebande 
de guerre est interdit." And so, in the course of his judg- 
ment in The Stephen Hart (Blatch. Prize Cases, at p. 407), with 
which probably the American lawyers present are familiar, 
Judge Betts speaks of " The guilty intention that the contra- 
band goods should reach the port of the enemy," and later on 
says, " If any part of said voyage or transportation is unlawful, 
it is all unlawful. ,, Pratt, the learned author of a treatise 
on the law of contraband of war (London, 1861) goes so 
far as to assert (p. xviii.) that the illegality of traffic in which 
contraband articles are conveyed from a neutral port to a 
belligerent — at least where the articles are of direct, immediate 
use in war — is universally admitted. With due deference to 
these jurists and others, I doubt not, who might be cited, their 
theory of the transport of contraband in war-time constituting 
a transgression of international law and of the relations in 
which the transporter stands to the belligerent according to 
that law is, in my humble judgment, incorrect. I believe 
the true view to be that international law recognizes the 
right of the subjects of any State to traffic across the seas 
with either belligerent ; but it recognizes also the existence of 
a right in a belligerent to prevent, if he can, the supplies 
from reaching his enemy ; and it endeavours to reconcile the 
conflict of these two rights through the consent of civilized 
States to permit belligerents to seize, and in some cases to 
confiscate, both the contraband cargo and the carrying ship, 
without thereby giving just cause of complaint to the State 
the property of whose subject has thus forcibly been dealt 
with. So Kent, in his Commentaries, 12th ed. (vol. i., p. 142) 
writes : " The rights of the neutral to transport and by the 
hostile Power to seize are conflicting rights, and neither party 
can charge the other with a criminal act." So Hall (Inter- 
national Law, 5th ed., p. 665) in dealing with the practice of 
pre-emption, speaks of it as a " mitigation of belligerent privi- 
lege" and at p. 658 quotes Dana's note to Wheaton, No. 226 : — 

" The intent of the owner is not the test. The right of 
the belligerent to prevent certain things from getting into 
the military use of his enemy is the foundation of the law of 
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contraband ; and its limits are in most cases the practical 
result of the conflicts between this belligerent right on the one 
hand and the right of the neutral to trade with the enemy on 
the other." 

"Every belligerent/ ' says Mr. Lawrence in his work on 
the Principles of International Law (p. 599), " may capture 
goods of direct and immediate use in war, if he is able to 
intercept them on their passage to the enemy in any place 
where it is lawful to carry on hostilities. But neutral 
merchants may trade in arms, ammunition, and stores in time 
of war as well as in time of peace. Thus a conflict of rights 
arises ; and it is the task of international law to make some 
compromise between the admitted claims of belligerents on 
the one hand and neutrals on the other." 

I may be permitted, I hope, to make one more quotation, 
not only because it is of the language of an eminent living 
jurist, but because it puts so very neatly the proposition 
which ought always to be kept in view when the legal and the 
moral worth of the pretensions of belligerents in this matter 
of contraband are being considered : — 

" The rule of international law upon the subject/' writes 
Professor Holland,* "may, I think, be expressed as follows : 
' A belligerent is entitled to capture a neutral ship engaged 
in carrying contraband of war to his enemy, to confiscate the 
contraband cargo, and, in some cases, to confiscate the 
ship also, without thereby giving to the Power to whose 
subjects the property in question belongs any ground for 
complaint. ' Or, to vary the phrase, ' A neutral Power is 
bound to acquiesce in losses inflicted by a belligerent upon 
such of its subjects as are engaged in adding to the military 
resources of the enemy of that belligerent.' This is the rule 
to which the nations have consented, as a compromise between 
the right of the neutral State that its subjects should carry 
on their trade without interruption, and the right of the 
belligerent State to prevent that trade from bringing an 
accession of strength to its enemy. International law here, 
as always, deals with relations between States, and has 
nothing to do with the contraband trader, except so far 
as it deprives him of the protection of his Government. . If 
authority were needed for what is here advanced, it might be 
found in Mr. Justice Story's judgment in The Santissima 
Trinidad, in President Pierce's Message of 1854, and in the 
statement by the French Government in 1898, with reference 
to the case, of the Fram, that, the neutral State is not 

* The Timesy 29th Nov. 1904, cited by Smith & Sibley, pp. 431, 432. 
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required to prevent the sending of arms and ammunition by 
its subjects." 

This being the true view of the relative position of 
belligerents to neutral traders according to international law, 
it appears to me that the burden of proof may justly be held 
to lie upon those who seek, in framing any international 
agreement, to extend the application of the privilege of the 
belligerent to articles other than those which may fairly be 
held to be included in the category of arms and ammunitions 
of war. 

How it has come about that the law relating to contra- 
band has remained even to our day in so chaotic a condition 
it is not difficult to see. In the old days of violence, when even 
in the centres of European civilization might generally meant 
right, a powerful belligerent in his treatment of neutrals was, 
no doubt, generally a law unto himself. As late as 1588 Albe- 
ricus Gentilis, the learned Italian who became Regius Professor 
of Law at Oxford, in his work De Jure Belli (1. 2, c. 18, p. 227, 
1877 edition), wrote that it has been very common to 
hang persons who try to introduce supplies into besieged 
towns ; and rightly, if they are mercenary merchants, because 
they are not helping their country but have been led by 
greed so far as to despise a power stronger than themselves. 
Westlake, who refers to the passage, adds that apparently 
neutral merchants are intended by mercenaries. What 
happened on land no doubt happened on the seas. In the 
seventeenth and eighteenth centuries, when a greater desire 
for orderly conduct in international dealings began to prevail, 
treaties relating to contraband were concluded between 
individual States, containing such special stipulations as it 
suited the contracting parties at the particular juncture to 
approve. Hall (p. 642) quotes an opinion of Sir Leoline 
Jenkins to the King of England in 1674 upon a case in which 
English pitch and tar, carried in a Swedish vessel, had been 
captured and carried into Ostend for adjudication. In his 
report the great English authority of his time on maritime 
international law observed : — 

" I am humbly of opinion that nothing ought to be judged 
contraband by that law in this case but what is directly and 
unconditionally subservient to the use of war, except it be in 
the case of besieged places, or of a general certification by 
Spain to all the world that they will condemn all the pitch 
and tar they meet with." 

It is this last-mentioned circumstance that has in no 
small degree served, down to the present day, to keep the 
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question of contraband in an uncertain and disorderly 
condition. Every maritime nation at the commencement of 
a war has claimed to be entitled to do that which Sir Leoline 
Jenkins, in the passage which I have cited, says might justify 
Spain in seizing the pitch and tar upon the Swedish vessel. 
It has exercised the right to declare, or notify, or certify, by 
proclamation of State, that it will treat such and such things 
as contraband, and so to add, at will, to what I may call the 
generally accepted Grotian classification of absolute contra- 
band — the " res quae in bello tantum usum habent " — 
whatever articles the nature of a particular war or the 
circumstances of the war, in respect of their own needs or the 
needs of their opponent, seemed to make it opportune to seize 
and confiscate, if found on shipboard and proceeding to a port 
of the enemy. In the course of the judgment of the English 
Court of Admiralty in the case of the Med Guds Hielpe in 
1750*, it was expressly laid down that " Sovereign princes at 
war may declare such and such things to be contraband, and 
after notice to their allies their subjects may certainly seize 
them." The same Court, in the judgment in the Fortune de 
la Mer (1745), stated, " The Crown may make a declaration 
what shall be contraband, and then every contravener will be 
liable to confiscation' ' (Pratt, p. 40). 

During the period which I am considering, Great Britain, 
independently of special treaty stipulations, sought to enforce, 
by virtue of her naval supremacy, a claim to confiscate, as 
contraband, both provisions and naval stores. In the latter 
class she included practically all articles which were made use 
of in the navigation of the time, such as timber, metals, sails, 
tar, and pitch. 

In the case of The Notra Seignora de Pentha de France, in 
1746, the Prize Court in its judgment stated, " Provisions 
are and always have been esteemed contraband " (Pratt, p. 93). 

But even as to those classes of cargo the practice of the 
Prize Court was to some extent elastic. If the goods were 
the product or growth of the exporting country, if they were 
in the native state, as hemp or corn, or metal not in the form 
of manufactured goods, or if the port of destination was not 
either in general character or at the moment a port of naval 
equipment, then, as appears from the well-known judgment 
of Lord Stowell in The Jonge Margaretha (1 C. Bob. 189), 
the court of the captor might, in accordance with the 
practice of nations, show some indulgence to the neutral 

* Not reported, except in Pratt on Contraband of War, p. 198, but 
cited in the Staat Embden, 1 C. Rob, 29, and The Maria, 1 0. Rob. 873. 
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trader. The form which the indulgence sometimes took 
was " pre-emption," wherennder the propriety of the seizure 
was affirmed, but allowance was made to the owner for 
the original price actually paid by the exporter, plus his ex- 
penses, and plus the profits which the Court deemed fair 
and reasonable,* calculated usually at 10 per cent, on the 
first cost. This system of pre-emption, although undoubt- 
edly favourable to the neutral owner of goods which might 
fairly be treated as within the category of contraband, 
was essentially unsatisfactory, because of uncertainty in 
application, and other nations naturally objected to it when 
applied to goods such as corn, which according to the Grotian 
classification are prima facie not contraband of war, and 
which were in fact in course of transit to open commercial 
ports. When by an Order in Council of 1795 Great Britain 
authorised her warships to bring in for pre-emption all 
vessels laden wholly or partly with corn, flour, meal, or other 
foodstuffs, and bound to any port in France, the American 
Government strongly objected ; the Order was revoked, and 
by the decision of a mixed commission appointed under the 
treaty of 1794 compensation was awarded to the American 
owners of vessels and cargoes seized by British cruisers under 
the Order in Council, t 

I have, I think, said enough to show that international law 
in regard to contraband had no settled principle during the 
period which may be treated as ending in the second decade of 
the nineteenth century. The Grotian classification appears to 
have received, in a sense, theoretical recognition, but there was 
no universal rule or distinction in regard to res ancipitis usus, 
the policy of each nation (in the absence of treaty) dictating its 
preference in practice for an extensive or for a limited cate- 
gory, and applying the test of distinction very variously. 

In the period which has since followed, during which sea- 
traffic, for purposes both of war and of commerce has been 
revolutionized by the application of steam as the motive-power, 
and the methods of belligerency on land and sea by the uses 
of electricity, and by the invention of new forms of warfare, 
the difficulty and the need of solving the contraband problem 
have greatly increased. A network of railways has connected 
all the principal places of adjoining countries, and compli- 
cated the question of the " destination " of sea-borne goods. 
We have still the questions as to foodstuffs, naval stores, and 

* See The Haabet, 2 C. Bob. 174. 

f See Wheaton, pp. 060-667 ; Kent, vol. i. pp. 188, 189. 
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horses. Fuel and marine machinery, such as marine boilers 
and engines, railway and telegraphic plant, and the 
materials and machinery required for their manufacture, have 
been added to the list of disputable contraband. 

I must confine myself, on the present occasion, to indi- 
cating some of the more important points of existing 
controversy. 

France in 1885, as I have already had occasion to note, 
claimed during a war with China to treat rice, if destined for 
ports north of Canton, as contraband. In 1904, Bussia, in 
addition to articles which might fairly be classed amongst 
munitions of war, proclaimed as contraband rice and pro- 
visions, raw cotton, any kind of combustible, such as coal, 
naphtha, alcohol, and similar substances, horses and beasts 
of burden, and materials and objects for telegraphic and 
telephonic installations, or for construction .of railways 
generally, boilers and every kind of naval machinery mounted 
and unmounted. After the protests of both the British and 
American Governments, Bussia modified her proclamation 
so far as regards rice, provisions, horses, beasts of burden, 
and other animals, by agreeing to treat them as contraband 
only when destined either for the Government of the enemy 
or its Administration, or the army of the enemy, or for 
Government purveyors. In regard to coal, during the Franco- 
German war of 1870, the Prussian Government remonstrated 
with Great Britain for permitting the exportation of coal to 
France, whilst France on her part did not then treat either 
provisions or coal as contraband. Great Britain has always 
treated coal as conditional contraband, that is to say, as 
contraband when destined for the use of the enemy's forces. 
Pratt (p. liii) refers to a Ministerial declaration in Parliament, 
made by Sir James Graham as early as 1846. In August, 
1904,* Mr. Balfour, the Prime Minister of the day, address- 
ing a deputation representative of British shipping interests in 
regard to the Bussian proclamation of 1904, made this im- 
portant statement of the British view : — 

" The principle we have laid down, as we believe in absolute 
conformity with the laws and practice of nations, is that the 
warlike stores carried to a belligerent are undoubtedly 
contraband of war, that coal carried to a belligerent for the 
purpose of aiding him in his warlike operations is undoubtedly 
contraband, that foodstuffs carried to an army in the field, 
or to a beleaguered fortress, or carried to a foreign country 

* Smith and Sibley, International Law, p. 214, quoting report o 
Mr. Balfour in The Times of August 26, 1904. 
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to aid the troops or fleet, are contraband, but that we do not 
accept the doctrine which is apparently laid down — and I lay 
stress on the word ' apparently/ because there is some 
ambiguity about it— we do not accept the doctrine apparently 
laid down in the Bussian notification, that coal, foodstuffs, 
cotton, and many other things are absolute contraband of 
war, and that the mere fact that they are found on board 
ship justifies the seizure of the goods and, in certain 
circumstances, the capture, retention, and confiscation of the 
vessel." 

The British Admiralty Manual of Prize Law, 1888, pp. 18- 
20, contains what may be termed a full list of articles abso- 
lutely contraband, viz., arms, machinery for manufacturing 
arms, ammunition and material for ammunition, military 
and naval stores, and marine machinery and gear, and iron 
manufactured for shipbuilding purposes — I need not enumer- 
ate all the details — and then proceeds to treat as only 
conditionally contraband provisions, money, telegraphic 
materials and railway materials, coal, hay, horses, resin, 
tallow, and timber. 

I believe the American view to be substantially in accord- 
ance with the British as to provisions and coals, which 
constitute the most material subjects of conditional 
contraband, but to be possibly rather narrower as to the 
destination necessary to create the condition. In the 
Spanish-American War of 1898 the Navy Department of the 
United States, in their instructions to blockading vessels and 
cruisers, included amongst articles conditionally contraband 
" Provisions when destined for an enemy's ship or ships or for 
a place that is besieged" In the Protest by the American 
Government against the Bussian proclamation in 1904 is to 
be found a memorandum as to destination : — 

" Articles which, like coal, cotton, and provisions, though 
of ordinarily innocent, are capable of warlike use, are not 
subject to capture and confiscation unless shown by evidence 
to be destined to the military or naval forces of a belli- 
gerent"* 

In the well-known case of The Peterhof (5 Wallace, 28), a 
case in which contraband goods had been shipped, and which 
with the earlier case of The Bermuda (8 Wallace, 514) and The 
Stephen Hart and The Springbok (Bl&teh., Prize Cases, pp. 887, 
484, and 5 Wallace, 1) constitute the group of leading Ameri- 
can decisions on the question of " continuous voyage " which 

* Smith & Sibley, p. 215. 
8 
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has been recently revived by the diplomatic controversy 
between Great Britain and Germany in the cases of The 
Bundesrath and The Herzog, the Supreme Court of the United 
States (p. 58) laid down the law of America as it stands, I 
believe, to-day : — 

" The classification of goods as contraband or not contra- 
band has much perplexed text writers and jurists. A strictly 
accurate and satisfactory classification is perhaps impracti- 
cable, but that which is best supported by American and 
English decisions may be said to divide all merchandise into 
three classes : — 

" (1) Articles manufactured and primarily or ordinarily 
used for military purposes in time of war. 
(2) Articles which may be and are used for purposes of 

war or peace according to circumstances. 
(8) Articles exclusively used for peaceful purposes. 

" Merchandise of the first class, destined to a belligerent 
country or places occupied by the army or navy of a belli- 
gerent, is always contraband; merchandise of the second 
class is contraband only when actually destined to the military 
or naval use of a belligerent ; while merchandise of the third 
class is not contraband at all, though liable to seizure and 
condemnation for violation of blockade or siege." 

The views which the Governments of France, Germany, 
and Italy would hold at the present time as to the rights 
of neutrals trading with a belligerent in provisions and 
coal, and other articles ancipitis usus, which are treated as 
conditional contraband in the British Admiralty Manual I 
do not know. I have not seen any published statement of 
them. 

The opinions of modern jurists seem only still further to 
illustrate the absence of any agreement on this question of 
contraband. In regard to provisions, Wheaton (4th ed., 
pp. 668-5) appears to me, as is stated by Hall (5th 
ed., p. 662), to confine the right to seize provisions on 
shipboard to the case of their being carried to a place which 
is being besieged or blockaded. But Wheaton' s meaning is 
not very clearly expressed. 

Bluntschli, § 807, asserts that it is contrary to the usages 
of war to seize as contraband victuals and other means of 
subsistence, even when they are destined for the enemy's 
forces ; but he goes on to say that a besieging army has the 
right to prevent the entry of provisions into the besieged 
place. The same jurist, in another passage (§ 805), states 
that in regard to things ancipitis usus (including in that 
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category clothing, money, horses, timber for shipbuilding, 
sails, canvas, iron plates, steam-engines, and coal) the 
presumption is that they are not intended for purposes of war, 
and that they must not be confiscated as contraband except 
under treaty rights, or in the special circumstances that they 
are destined for war purposes and are being carried for the 
purpose of giving aid and assistance to one of the belligerents. 
It seems plain from § 806 that Bluntschli's view is that, 
even in such circumstances, the belligerent can only pre- 
empt and not confiscate. Pothier's opinion is that provisions 
can be treated as contraband only when they are being 
conveyed to a place besieged or blockaded. 

In regard to articles ancipitis usus, other than provisions, 
Ortolan,* whilst insisting on the importance of giving weight 
to the presumption of their purely commercial character, 
admits, in substance, that there may be exceptional circum- 
stances in which their liability to be treated as contraband 
will arise. 

I think I have said enough to indicate to you both the 
importance of the subject of contraband of war and the 
uncertainty in regard both to theory and practice which 
attaches to its present position. One thing, at any rate, is 
quite clear : International law on this question is in a state 
which cannot be suffered to continue. 

I am not so foolish as to hope that the study of the 
subject by one who is neither a statesman nor a naval or 
military expert enables him to do more than to offer for your 
consideration certain suggestions of useful reform ; and I will 
conclude this paper by stating in separate propositions what 
those suggestions are : — 

1. A precise category of articles manufactured and 
primarily or ordinarily used for naval or military purposes 
in time of war should receive the sanction of international 
agreement ; and by the terms of that agreement no nation 
should be permitted to treat, or to proclaim an intention 
to treat, as absolute contraband any articles outside that 
category. In order to obtain the assent of the Continental 
Powers of Europe, it might be necessary to narrow, so far as 
it relates to stores, the category of absolute contraband given 
in the British Admiralty Manual of 1888. In 1896 the 
Institute of International Law formulated a category which 
deserves the careful consideration of those statesmen who 
may try to endeavour to come to an agreement and to whom 
the arrangement of these important details must be left. 

* See the note, Hall, p. 652. 
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There must, of course, be provision in the international 
agreement for opportunities of future revision in regard to the 
inclusion, in the category of absolute contraband, of newly 
invented or adapted instruments of warfare, such as balloons 
and aeroplanes may prove to be. 

2. It should be agreed that res ancipitis usus, including coal, 
and provisions might be treated as conditional or relative con- 
traband only if proved by the captor, upon whom the burden of 
proof should lie, to be at the time of capture destined for an 
euemy's naval or military use ; and such articles, if seized, 
should be treated as subject to pre-emption, and not in any 
case to confiscation. 

8. If the captor, after a capture, fails to prove the right 
to seize the property as contraband, the owners of ship and 
cargo should be entitled to recover from the Government of the 
captor damages for all the natural consequences of the 
seizure, such damages to be assessed by an independent 
tribunal. It should, however, be open to the Government 
from whom such damages are sought to justify the capture 
and repel the claim for damages by proof that the seizure of 
the property was reasonably induced by the fraudulent or 
suspicious conduct of those on board the captured ship. 

4. As the punctual service of mail steamers along the 
great ocean highways may be of supreme importance to 
several countries, an effort should be made to effect some 
arrangement satisfactory both to neutrals and belligerents in 
regard to the treatment of them. In his proclamation of 
April, 1898, the President of the United States declared that 
the right of search should not interrupt the voyage of mail 
steamers except in cases of grave suspicion. It is not likely 
that documents of strategical or political value will nowadays 
often be sent by post. Telegraphic communication by cipher 
renders, it has been truly observed, an examination of the 
contents of neutral mail-bags probably much less useful 
to belligerents than it once was. The loss to neutrals by 
the delay of the ship and the searching of the mail-bags 
being clear and great, and the gain to belligerents small 
and uncertain, the interest of the neutral ought to prevail. 
I suggest that mails duly sealed and authenticated by the 
postal officials who shipped them should be exempt from 
search, and, further, that the cargo and passengers on 
board mail steamers should be granted immunity from de- 
tention if the captain of the ship produced a Consular 
certificate (or, if the ship had on board cargo or passengers 
taken on board at ports of call, Consular certificates from 
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each port) vouching, in regard to cargo its purely commer- 
cial nature, and in the case of passengers, that they were not 
persons in the service of a belligerent. 

I have a fifth suggestion to offer, which I trust might 
be found practicable, although I do not profess to be able even 
to indicate a method of applying it. There ought to be 
found some way of limiting the locality of " visitation and 
search." The operations of the Bussian cruisers Smolensk 
and Petersburg in the Busso-Japanese War were exceedingly 
troublesome to British commerce, and roused a very indignant 
feeling in my country. I have reason to believe that during 
the South African War the Germans complained of the 
search by British cruisers at Aden of vessels bound for so 
distant a destination as Delagoa Bay. Obviously there are 
difficulties in the way of defining zones or areas of search, 
but I cannot help thinking that something should and might 
be devised in that direction. Bluntschli (§§ 814, 819) states 
that the belligerent's right of visitation and search is not 
legal either in the territorial waters of neutral States or in 
seas which are distant from the seat of war (" dans les mers 
lointaines"). Whatever be the law, one would welcome the 
acknowledgment by the maritime Powers of their duty to 
try, so far as may be practicable, to spare neutrals that 
which, if there were many cruisers of the belligerents at 
many points of the globe, would become an intolerable 
nuisance. 

I must now bring my remarks to a close. As I have 
already had occasion to say, I am conscious that I have been 
obliged to omit or treat cursorily some interesting features of 
the question. What I have chiefly tried to do within the 
necessary limits of my paper has been to draw your thoughts 
to the importance of its subject, and to the consideration of 
the difficulties which it has become the duty of the civilised 
world to solve. 



The Chajbman : The International Law Association has 
long been deeply in debt to the distinguished President of this 
Conference, and the paper which he has just read has largely 
added to that obligation. (Applause.) I now have the pleasure 
of introducing to you a Judge of the Court of Last Besort of 
the State of Minnesota, who in addition to the performance 
of his very arduous duties has found time to write a number 
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of papers on important questions in which the public are 
generally interested. 

The Hon. Charles B. Elliott (Judge of the Supreme 
Court of Minneapolis, U.S.A.) then read the following paper : — 

OBSEEVATIONS ON THE LAW OF CONTBABAND 

OF WAB. 

The attempt to prevent the carriage of contraband goods, 
and yet preserve what are called the absolute rights of 
neutrals, has resulted in a confused and conflicting body of 
rules and practices which is dignified by the name of the Law 
of Contraband. The present condition of the law is satis- 
factory to no one, unless it be to the belligerent who is able to 
impose its arbitrary will upon a neutral, who must be satisfied 
with a protest, or resort to the desperate remedy of war for 
the protection of an interest which is often insignificant. 
This uncertainty of the law, and the peculiarly annoying and 
irritating controversies to which questions of contraband trade 
give rise, encourage the making of extreme demands by both 
neutrals and belligerents, and also the suggestion of radical 
remedies. It has been proposed to either abandon the doctrine 
of contraband altogether, and remit belligerents to the exercise 
of the right of blockade ; or to make substantially everything 
contraband which is being carried to a belligerent country. 

Von Bar in Germany, and Lorimer and others in Great 
Britain, have favoured the former proposition, and it is 
reported that the delegates of Great Britain to the present 
Hague Conference recently proposed that the law of contra- 
band be entirely abolished, and that neutrals be permitted to 
carry merchandise of any character to any unblockaded port. 
Between these extremes there lies a field over which statesmen 
and jurists roam at will, free from the restraining influence of 
any general principle. 

It may be taken for granted that the doctrine of contra- 
band of war will not be abandoned, and it is equally certain 
that the maritime nations will not willingly consent to any 
material enlargement of the list of articles which have here- 
tofore been classed as absolutely contraband. My present 
purpose is to call attention to the unsatisfactory condition of 
the law, if the conflicting usages and assertions are entitled 
to that name, and to suggest a middle ground upon which it 
seems reasonable to believe that neutrals and belligerents 
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may come together without the sacrifice of any of the sub- 
stantial interests of either. 

Contraband trade was never lawful within any proper 
meaning of the term. The word itself connotes something 
that is forbidden. Neutrals never had the conceded 
right to supply belligerents with all kinds of articles in 
which they desire to trade. The growth of custom has 
been towards the removal of the prohibitions and restric- 
tions which were formerly imposed upon neutral trade, 
but from the beginning it has been conceded that this 
emancipation should never extend to that illegitimate com- 
merce which was involved in the transport of such articles as 
are especially designed for and capable of being immediately 
used by one belligerent in the prosecution of hostilities 
against another. The self-evident principle of self-preservation 
so far anticipated the growth of modern international law 
that Roman emperors imposed heavy penalties upon the 
selling of arms, iron and other necessities to the barbarians, 
and various Popes, by edict and interdict, put under the ban of 
the Church such Christian traders as trafficked with infidels 
in weapons and munitions of war. (Taylor, International Law, 
§ 658.) 

The idea of neutrality was of slow growth and was not 
recognized until the seventeenth century. After the status of 
neutral was established, the struggle began for the principle 
of the freedom of trade which culminated in the Declaration of 
Paris of 1856. No neutral during this long and bitter conflict 
ever claimed the right to supply a belligerent with those articles 
which were especially designed to enable it to carry on an exist- 
ing war against another State with which it was at peace. It 
was early perceived that the act of supplying a belligerent 
with such articles was inconsistent with the idea of neutrality. 
It was, therefore, necessary for neutrals to compromise the 
general principle involved in the demand for the right to con- 
tinue even their customary trade as it had existed in time of 
peace and admit an exception based upon the primary right 
of self-defence conceded to the belligerent and which was 
necessarily superior to any mere right of trading. The 
belligerent claimed that when engaged in a death struggle the 
right of self-preservation included the right to resort to any 
means which served to weaken its enemy and increase its own 
strength. Carried to the logical conclusion, this contention 
left no place in the world for disinterested spectators. 
Neutrals finally established their right to exist and to defend 
their existence. But absolute neutrality with all the rights 
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which belong to a State in time of peace was incon- 
sistent with the fact of belligerence and the powers 
necessary for the successful conduct of war. The mere 
existence of war imposed burdens upon neutral nations 
and deprived them of certain rights which they enjoyed under 
normal conditions. A compromise was necessary. Instead 
of conceding that neither neutral nor belligerent has absolute 
rights in this respect, and that each must accept the conditions 
and submit to certain restrictions, it is asserted that the 
neutral has the absolute right to carry contraband goods to a 
belligerent and that the belligerent has the absolute right to 
punish him for so doing. This theory of conflicting rights is 
neither consistent with principle nor does it admit of any 
satisfactory practical solution of the difficulties which inevit- 
ably arise. The result of the clashing of absolute rights is as 
difficult to determine as that of the meeting of an irresistible 
force and an immovable body. 

Few of the controversies between nations are so irritating 
and annoying as those which grow out of contraband trading. 
It must be conceded that the uncertainty of the law increases 
the dangers of the situation. 

Let us glance for a moment at a few of these con- 
troversies. When we state that international law does not 
require neutrals to prevent their subjects from carrying con- 
traband of war, and that it authorises a belligerent to punish 
the carriage of contraband by the forfeiture of goods, we cover 
practically the law of contraband in so far as it is settled by 
the practice of the principal maritime nations. Going back 
to the questions of the character of the goods, their destination 
and contemplated use, we find that the nations do not agree 
even as to who shall determine what articles are contraband. 
Writing in 1802, P. G. Martens states that : " Maritime 
Powers have begun, especially since the latter end of the last 
century, to issue declarations at the beginning of the war to 
advertise to neutral Powers that they shall look upon such and 
such merchandise as contraband, and to forewarn them of the 
penalties they intend to inflict upon those who shall be found 
conveying them to the enemy. These declarations are rather 
advertisements than laws ; nor can their effect by any means 
be extended to those neutral Powers with which the Power 
that issues them have treaties of commerce." The British 
Manual of Prize Law declares that : " It is a part of the 
prerogative of the Crown during the war to extend or reduce the 
list of articles to be held absolutely or conditionally contra- 
band." In a letter to the Times, March 12th, 1904, Prof. 
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Holland says : " Articles are contraband of war which a 
belligerent is justified in intercepting whilst in course of 
carriage to the enemy, although such carriage is being 
effected by a neutral vessel. Whether any given article should 
be treated as contraband is in the first instance entirely a 
question for the belligerent Government and its Prize Court. 
A neutral Government has no right to complain of hardship 
which may thus be incurred by vessels sailing under its flag, 
but is bound to acquiesce in the views maintained by the 
belligerent Government and its Courts, unless these views 
involve, in the language employed by Lord Grenville in 1861, 
'a flagrant violation of international law.' This is the 
beginning and the end of the law of contraband. A neutral 
Government has none other than this passive duty of 
acquiescence." Dr. Oppenheim in his recent book says : " It 
must be specially observed that, although belligerents must 
have a free hand in increasing or restricting, according to the 
circumstances of the particular war, the list of articles of 
absolute contraband, it ought not altogether to be left to the 
discretion of belligerents to declare any article they like as 
absolute contraband." 

The Spanish Eoyal Decree of April 23rd, 1898, after 
enumerating certain articles as contraband, added, " and what- 
ever may hereafter be determined to be contraband." At the 
inception of hostilities between Bussia and Japan, the former 
published a list which included as absolute contraband many 
articles which had ordinarily been treated as conditional con- 
traband. In a communication to the British Ambassador, 
Count Lamsdorflf announced : " That the Imperial Government 
reserve to themselves the right to supplement the list of con- 
traband articles by the addition of others, if in the circum- 
stances of the war they should judge it indispensable to forbid 
the conveyance of such articles to Japan or to Japanese armed 
forces." If the theory announced in the British Prize Manual 
be correct, Bussia was within her rights, but Great Britain 
protested urgently against the inclusion of certain articles ; 
and the denial of an unrestricted right on the part of a 
belligerent to determine what articles must be considered as 
contraband is necessarily involved in the vigorous protest in 
which Secretary Hay stated the position of the United States. 
I do not find that the United States has ever consented to the 
British and Bussian theory. In a famous circular bearing 
date June 27th, 1859, Secretary Cass stated that : " The pre- 
tension of a prerogative on the part of sovereigns whether in 
peace or war, if indeed any such exists, to decide these 
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questions, except so far as relates to their own subjects, is 
utterly repudiated by the United States." Taylor, after 
noting that in early times the power to determine what is con- 
traband was conceded to reside in the sovereign of the country 
which prohibited their importation, and quoting the statement 
of the British Manual of Prize Law, asserts that " Nothing is 
farther from the truth than the assumption that the sovereign 
of Great Britain, or any other, now possesses the power to 
enlarge the list of contraband articles, regardless of the assent 
of other nations." "It may therefore," continues the learned 
writer, "be confidently maintained that the power once 
vested in each sovereign to prescribe for himself a list of con- 
traband articles, to be extended or contracted at his pleasure, 
has been merged long ago in the primacy of over lordship 
vested in the family of nations as a whole. Certainly no 
extension of a contraband list can now be made by any one 
sovereign to the detriment of the interests of all the rest with- 
out their consent." (Taylor, International Law, § 665.) 

The controversy with reference to what articles may be 
treated as contraband of war centres around the third group 
of the Grotian classification, res ancipitis usus, things capable 
of different uses, military or peaceful, depending upon circum- 
stances. It is conceded by all that articles of direct and 
immediate use in war, such as arms and ammunition, are 
always contraband when destined to a belligerent country or 
military or naval force, and that things which are useless in 
war, such as millinery and pianos, are never, under any cir- 
cumstances, contraband. The doctrine of conditional contra- 
band grows out of this famous classification, and under it 
articles which are capable of a dual use are contraband when 
destined to a besieged place or when clearly intended for the 
direct and immediate use of the army or navy of one of the 
belligerents. It has been very generally denounced by Con- 
tinental jurists, such as Hautefeuille, Ortolan, Kliiber, Heffter, 
De Martens, and Kleen. In 1896 the Institute of International 
Law proposed to abolish conditional contraband and the 
limitation of absolute contraband to arms of every kind, 
munitions of war, military material such as gun carriages and 
uniforms, vessels kept for war, and instruments specifically 
made for the immediate manufacture of munitions of war. 
Articles on the way to a belligerent which might serve equally 
for warlike or peaceful uses were to be pre-empted and paid for. 

The doctrine of occasional contraband was applied by the 
British Prize Court in the early part of the nineteenth century. 
In the early history of the United States, we find statesmen 
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contending for the limitation of contraband to arms and 
ammunition. Thus in 1806 Madison wrote that the question 
of contraband " is a source and a pretext for much vexation 
to the commerce of neutrals, while it is of little real importance 
to the belligerent parties. The reason is obvious. In the 
present state of the arts throughout Europe every nation 
possesses, or may easily possess, within itself the faculty of 
supplying all the ordinary munitions of war. Originally the 
case was different, and for that reason only it would seem that 
the articles in question were placed on the contraband list. 
The articles which alone fall within the original reason are 
naval stores ; and if these are expunged from the list of con- 
traband, it is manifest that an abolition of the list altogether 
would be a change in the law of nations, to which little objec- 
tion ought to be made." In 1859, Secretary Cass, in the 
circular to which reference has been made, stated that the 
doctrine of contraband " should be rigidly confined within the 
narrowest limits compatible with an honest belligerent policy; 
and in the opinion of this Government, those limits ought to 
be made to include only arms and munitions of war." But 
the doctrine of conditional contraband was approved by the 
United States Supreme Court in 1816, in the case of The 
Commercen (1 Wheat. 882). In 1865, in the case of The 
Peterhoff (5 Wall. 28), Chief Justice Chase adopted the Grotian 
classification after showing the order and announced that: 
"Merchandise of the first class, destined to a belligerent 
country or places occupied by the army or navy of a 
belligerent, is always contraband. Merchandise of the second 
class is contraband only when actually destined to the 
military or naval use of a belligerent ; while merchandise of 
the third class is not contraband at all, although liable to 
seizure and condemnation for violation of blockade or 
siege." 

The last authoritative statement is that of Secretary Hay, 
in his Note of August 80th, 1904, protesting against the 
published Eussian list. " When war exists between powerful 
States," wrote Mr. Hay, "it is vital to the legitimate maritime 
commerce of neutral States that there be no relaxation of the 
rule — no deviation from the criterion for determining what 
constitutes contraband of war. Articles which, like arms and 
ammunition, are by their nature of a self-evident warlike use, 
are contraband of war, if destined to enemy territory ; but 
articles which, like coal, cotton or provisions, though of 
ordinarily innocent are capable of warlike use, are not subject 
to capture and confiscation, unless shown by evidence to be 
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actually destined for the military or naval forces of a 
belligerent." 

The controversy was revived during the war between 
Bussia and Japan. On February 10th, 1904, Japan published 
a list which divided contraband articles into two classes, 
corresponding to the division into absolute and conditional 
contraband. The second class, which included provisions, 
horses, coal, money and material for the construction of tele- 
graphs, telephones and railways, were to be regarded as con- 
traband, " when destined for the enemy's army or navy or in 
such cases where, being goods arriving at enemy's territory, 
there is reason to believe from the circumstances of the place 
of destination that they are intended for use in the naval or 
military forces of the enemy." Great Britain and the United 
States found nothing to object to in this notice, but the list 
published by Bussia on February 28th, 1904, was far from satis- 
factory. It ignored the distinction between absolute and con- 
ditional contraband, and made the very extensive list of articles 
therein enumerated absolute contraband. This list included 
coal (an article which in 1884 at the West African Conference 
Bussia had asserted that she would never consent to have 
treated as contraband), provisions, horses, telegraph, tele- 
phone and railway materials " if transported on the account 
of or destined for the enemy." This was a complete departure, 
by one of the great nations of the world, from principles which 
were beginning to be considered as reasonably well settled. 
Bussia, which had been one of the foremost champions of the 
freedom of neutral commerce, now asserted that the articles 
which comprise the substantial body of modern commerce 
between nations would be considered as absolute contraband 
of war, regardless of circumstances or immediate destination. 
Absolute contraband is subject to capture when destined for a 
belligerent country, or to the army or navy of a belligerent. 
Conditional contraband, as understood by Great Britain and 
America, is contraband only when destined for the immediate 
military or naval use of the belligerent. Bussia proposed to 
confiscate every cargo of flour and other such commodity when 
destined for any of the ports of Japan, whether blockaded or 
not, and without reference to the presence there of military or 
naval forces. That is, it was announced that all provisions 
and articles, such as coal, were subject to capture, although 
intended for the sustenance and support of the non-combatant 
portion of the population of Japan. Lord Lansdowne pro- 
tested against this view, and noted the distinction between 
absolute and conditional contraband, and maintained that 
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foodstuffs are contraband only when consigned to a belligerent 
port, or when it is proved "that the goods are intended for 
the belligerent naval or military forces." Secretary Hay, in 
a circular to the American Ambassadors in Europe, set forth 
the American view of contraband, protested against the treat- 
ment of coal and other fuel and cotton as absolute contraband, 
and Btated that : " These articles enter into general con- 
sumption in the arts of peace, to which they are vitally 
necessary. . . . They may rather be classed with pro- 
visions and foodstuffs of ordinarily innocent use, which may 
become absolutely contraband of war when actually and 
especially destined for the . military or naval forces of the 
enemy. . . . We are also informed that it is intended 
to treat raw cotton as contraband of war. While it is true 
raw cotton could be made into clothing for the military uses 
of a belligerent, a military use for the supply of an army or 
garrison might possibly be made of foodstuffs of every 
description which might be shipped from neutral ports to the 
non-blockaded ports of a belligerent. The principle under 
consideration might, therefore, be extended so as to apply to 
every article of human use which might be declared contra- 
band of war, simply because it might ultimately become in 
any degree useful to a belligerent for military purposes. 

" Coal or other fuel and cotton are employed for a great 
many innocent purposes. Many nations are dependent on 
them for the conduct of inoffensive industries, and no sufficient 
presumption of an intended warlike use seems to be afforded 
by the mere fact of their destination to a belligerent port. The 
recognition, in principle, of the treatment of coal and other 
fuel and raw cotton as absolutely contraband might ultimately 
lead to a total inhibition of the sale, by neutrals, to the people 
of belligerent States, of all articles which could be finally con- 
verted to military uses. Such an extension of the principle 
by treating coal and all other fuel and cotton as absolutely 
contraband of war, simply because they are shipped by a 
neutral to a non-blockaded port of a belligerent, would not 
appear to be in accord with the reasonable and lawful rights 
of a neutral commerce." 

During July and August the Yladivostock squadron 
captured several neutral vessels, and a reference is made to 
the cases merely for the purpose of calling attention to the 
questions involved. The British collier Allanton was captured 
in the Straits of Korea, while on her return voyage from a 
Japanese port. She was loaded with Japanese anthracite 
coal destined for the British port of Singapore and was con- 
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demned by the Vladivostock Prize Court on various grounds, 
among which was that she had carried contraband coal to 
Japan on her outward voyage to Japan. The vessel was sub- 
sequently released by the Admiralty Council at St. Petersburg 
and no formal protest was ever entered by Great Britain. 
Had the condemnation been affirmed, the question of the 
right to capture a veseel while on the return voyage, hereafter 
referred to, would have been presented. The British steamer 
Knight Commander, with a cargo including flour and railway 
materials from New Tork, consigned to Manila, Shanghai and 
Tokohama, was captured and sunk by the Vladivostock fleet. 
Her destruction raised the question of the right of a belligerent 
to destroy a vessel at sea, assuming that she carried contraband. 
British writers have unanimously protested against the 
existence of such a right. The Arabia, a German vessel 
carrying a cargo of American flour, machinery and railway 
materials, consigned principally to merchants at Hong Kong 
and Japanese ports, was captured, and that part of the cargo 
which was consigned to Japanese ports was condemned as 
contraband. A similar conclusion was reached in the case of 
the British barque Calchas, which was loaded with American 
flour, cotton, lumber and machinery which had been shipped 
from Tacoma and consigned to commercial houses. The 
decision in the case of the Arabia was reversed by the Admiralty 
Court of St. Petersburg, but the confiscation of certain 
portions of the cargo of the Calchas was approved and the 
seizure of the vessel was justified. 

The Russian Government proceeded upon the presumption 
that articles which were capable of military and naval use 
were, when destined for the enemy country, intended for such 
use, and that the fact that they were consigned to private 
parties did not shift the burden of proof to the Government. 
If the owners were able to prove that the goods were intended 
for non-combatants, it was said that they would be released. 
It was also announced that small consignments of foodstuffs 
in mixed cargoes would be considered as presumptively 
intended for the regular trade and that such shipments would 
not be seized as contraband. In a Note of August 80th the 
United States protested against the condemnation of the flour 
and railway material in the Arabia. " The judgment of con- 
fiscation,' ' said Secretary Hay, " appears to be founded on the 
mere fact that the goods in question were bound for Japanese 
ports and addressed to various commercial houses in such 
ports," and "to have been rendered in disregard of the settled 
law of nations in respect to what constitutes contraband of 
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war." After stating the nature of contraband, he continues : 
" This substantive principle of the law of nations cannot be 
overriden by technical rule of the Prize Court that the owners 
of a captured cargo must prove that no part of it may event- 
ually come to the hands of the enemy forces. The proof is of 
an impossible nature, and it cannot be admitted that the 
absence of proof, in its nature impossible to make, can justify 
the seizure and condemnation. If it were otherwise, all 
neutral commerce with the people of a belligerent State would 
be impossible ; the innocent would suffer inevitable condem- 
nation with the guilty. The established principle of discrimi- 
nation between contraband and non-contraband admits of no 
relaxation or refinement. It must be either inflexibly adhered 
to or abandoned by all nations. There is, and can be, no 
middle ground. ... If the principle which appears to 
have been declared by the Vladivostock Prize Court, and which 
has not so far been disavowed or explained by his Imperial 
Majesty's Government, is acquiesced in, it means, if carried 
into full execution, the complete destruction of all the neutral 
commerce with the non-combatant population of Japan ; it 
obviates the necessity of blockades ; it renders meaningless 
the principle of the Declaration of Paris set forth in the Im- 
perial Order of February 29th last, that a blockade, in order 
to be obligatory, must be effective ; it obliterates all distinc- 
tion between commerce in contraband and non- contraband 
goods ; and is in effect a declaration of war against commerce 
of every description between the people of a neutral and 
those of a belligerent State." These vigorous protests had 
some effect upon the Russian Government. Section 10 of the 
Russian list, which provided that " Everything intended for 
warfare by sea or land, as .well as rice, provisions and horses, 
beasts of burden and others which may be used for a warlike 
purpose, if they are transported on account of, or are destined 
for, the enemy," was modified, and Russia seems to have 
admitted the principle of conditional contraband in so far as 
it applied to rice and other provisions. But horses and 
beasts of burden were expressly declared to be absolute 
contraband. In reply to the British protest of August 10th, 
Count Lamsdorff informed Sir Charles Hardinge that, " Owing 
to the decision of a Commission which had been formed under 
the presidency of Prof. Martens, to study the question of 
contraband, supplementary instructions have been issued to 
the naval commanders and to the naval Prize Courts, 
defining the interpretation of section 10 of article 6, of the 
Russian Rules, which the Commission were of the opinion had, 
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in some cases, been misinterpreted. According to the instruc- 
tions now issued, the conditional contraband nature of articles 
used for peaceful or warlike purposes according to the circum- 
stances, and included under section 10 of article 6, was 
admitted, but the Russian Government could not admit that 
articles of dual use when addressed to private individuals in 
the enemy's country should necessarily be free from seizure 
and condemnation, since provisions and such articles of 
dual use, though intended for the military or naval forces 
of the enemy, would obviously, under the circumstances, 
be addressed to private individuals and not to the Government, 
thus defeating the object of the regulations." 

It was also conceded by Count Lamsdorff that, in the 
event of the seizure of articles conditionally contraband 
addressed to private individuals, the burden of proof would 
necessarily rest with the captor. Further representations 
against the treatment of such articles as coal and raw cotton 
as absolute contraband were unsuccessful, although the 
Bussian Minister suggested that a liberal construction of the 
new instructions might make them cover not only the articles 
mentioned in section 10, but also those enumerated in the 
preceding sections. It was also ingeniously suggested that 
even in cases where the decision of the Court of Appeals 
might prove unsatisfactory to a foreign Government, there was 
always arbitration or some such other measure to which 
recourse could be finally had. 

The artificial character of the rules regulating the car- 
riage of contraband is well illustrated by the rule which 
requires the vessel to be captured before it has consummated 
the forbidden act by delivering the contraband goods and 
getting away on the return voyage. The offence consists in 
the attempt to deliver the goods and not in the delivery itself, 
and thus the act is purged of its noxious quality by its success. 
It is conceded, as said by Lord Stowell in the case of The 
Imina, that the goods must be taken in delicto in the actual 
prosecution of the voyage to the enemy's port, and that 
generally the proceeds of the sale cannot be taken on the 
return journey. But to this Great Britain and the United 
States make one exception, and capture the vessel while upon 
her home voyage if she carried contraband on her outward 
voyage with simulated and fraudulent papers. In the case 
of The Nancy (8 Bob. 127) it was held that the return voyage 
could not be regarded as a separate and innocent voyage " if 
the outward and homeward voyages are but parts of one 
transaction, conducted by the same persons and planned from 
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the beginning as one adventure, and if on the outward voyage 
contraband goods and fraudulent papers are carried." 
Continental writers condemn this exception to the general 
rule, and some English writers, such as Lawrence, seem to 
question its soundness. The British Admiralty Manual merely 
states that : " The commander should detain a vessel he 
meets on her return voyage with such a record as we have 
described behind her." The exception was approved by Mr. 
Justice Story in Garrington v. Merchants' Ins. Co., 8 Pet. 
(U.S.) 495, and was recently applied by the United States 
Court of Claims in the brig Lucy, 39 Court of Claims 221, 
and the sloop Ralph, 89 Court of Claims 205. 

Serious controversies have also arisen over the matter of 
the destination of vessels carrying contraband of war. Into 
these I do not propose to go, but content myself with calling 
attention to the controversy over the doctrine of continuous 
voyages and the recent claim, on the part of Bussia, of the 
right to capture goods ordinarily considered as conditional 
contraband without reference to their immediate destination 
to blockaded or besieged ports or the army or naval forces of 
the belligerent. 

Nor is there any greater unanimity of opinion as to the 
penalty which may be inflicted by a belligerent upon a contra- 
band trader. It is conceded that the only proper penalty is 
the forfeiture of property. Formerly the penalty involved 
confiscation of the vessel and the non-contraband portion of 
the cargo as well. France seems to have been an exception 
to this rule, as under an Ordinance of 1584 she resorted only to 
the practice of pre-emption. An Ordinance of 1681 proclaimed 
confiscation of contraband and allowed the vessel and the 
innocent portions of the cargo to go on their way. But under 
the Bgglement of 1778 France claims the right to forfeit the 
vessel when the contraband forms seventy-five per cent, of 
the cargo, on the theory that a vessel which carries so large 
a quantity of contraband goods must be presumed to be 
identified with the belligerent. Bussia has reduced this 
proportion to fifty per cent. The right to confiscate even the 
contraband goods was contested as late as the eighteenth 
century, and in the Treaty of Friendship and Commerce of 
1785, between Prussia and the United States, it was stipulated 
that there should be no forfeiture of contraband goods. This 
provision was renewed in 1828. It was exceptional, and it is 
now certain, as stated by Oppenheim, that if any rule 
regarding penalty for carriage of contraband is generally 
recognized at all, it is the rule that contraband goods may be 

9 
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confiscated. " There always remains " says he, " the difficulty 
that it is controverted what articles are contraband, and that 
the practice of States varies much regarding the question how 
far the vessel herself and innocent cargo carried by her can be 
confiscated, for beyond the rule that absolute contraband can 
be confiscated, there is no uniformity regarding the fate of the 
vessel and the innocent part of the cargo. Great Britain and 
the United States confiscate the vessel although her owner is 
not the owner of the contraband, provided he knew of the fact 
that his vessel was carrying contraband, or provided the 
vessel sailed with false or simulated papers for the purpose 
of carrying contraband." So Great Britain and the United 
States require that a vessel which is carrying contraband 
goods shall be brought before a Prize Court, while other 
States permit the vessel to continue on her voyage after 
delivering the contraband goods to the belligerent. Where 
a distinction is made between absolute and conditional contra- 
band, the practice is not to confiscate the non-contraband 
goods or the vessel but to pre-empt and pay for the goods. 
Under the British practice freight is paid to the vessel, and 
for the conditional contraband the usual compensation is the 
cost price plus ten per cent, profit. States which observe 
this practice nevertheless reserve the right to confiscate 
conditional contraband. Continental writers who refuse to 
recognize the existence of conditional contraband maintain 
that every belligerent has the right to intercept such neutral 
vessels as carry provisions and other goods with a hostile 
destination of which it can make use, and seize the same upon 
paying the full value thereof. (Oppenheim, International 
Law, vol. ii. p. 448.) 

In view of these conflicting claims of jurists and practices 
of nations it may not appear presumptuous to suggest that a 
more logical and effective system would result if neutral 
nations would accept the responsibility involved in the enact- 
ment of municipal laws forbidding and making illegal the 
carriage of contraband goods by their citizens. This question 
is distinct from the right, now generally conceded, of 
selling arms and munitions and other such articles to 
belligerent purchasers within the territory of the neutral State. 
A State has now performed its full duty when it warns its 
citizens that they engage in the contraband trade which is for- 
bidden by the belligerents, at their peril, subject to the possible 
loss of their goods. The- State is forbidden by international 
law to engage in the sale or carriage of contraband goods, 
but the present rule imposes no duty upon it to restrain its 
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citizens, or upon the citizens to refrain, from violating the 
prohibitions of the belligerents. The contraband trader 
commits no personal offence against the belligerent captor 
which gives ground for complaint against the trader or the 
Government of which he is a subject. 

This rule has not been accepted without protest, and its . 
soundness and morality have been seriously questioned by 
some of the wisest and most conservative writers and states- 
men. As is well known, the claims of neutrals were strongly 
stated by American statesmen in the early period of the 
history of the United States. " Our citizens," wrote Jefferson, 
" have always been making, vending and exporting arms. 
It is the constant occupation and livelihood of some of them. 
To suppress their callings, the only means perhaps of their 
subsistence, because a war exists in foreign and distant coun- 
tries in which they have no concern, would scarcely be 
expected. It would be hard in principle and impossible in 
practice. The law of nations, therefore, respecting the 
rights of those at peace does not require from them such an 
internal derangement in occupations. It is stated that the 
external penalty pronounced in the President's Proclamation 
is a confiscation of such portion of these arms as shall fall 
into the hands of the belligerent Powers on their way to the 
ports of their enemies. To this penalty our citizens are 
warned that they will be abandoned." This doctrine has been 
frequently announced, and was made particularly emphatic by 
President Pierce in his Message to Congress in 1854. It was 
also early accepted by our judicial tribunals. In Seton v. Low, 
1 Johnson's Gases 1, decided in 1790, the Supreme Court of 
New York, speaking through Mr. Justice Kent, stated that : 
" Whatever is not prohibited to be exported by the positive 
law of the country is lawful. It may be said that the law of 
nations is a part of the municipal law of the land and that by 
that law (which so far as it concerns the present question is 
expressly incorporated into our treaty with Great Britain) 
contraband trade is prohibited to neutrals and consequently 
is unlawful. This reasoning is not destitute of force, but the 
fact is that the law of nations does not declare the trade to be 
unlawful. It only authorises the seizure of the contraband 
articles by the belligerent Powers; and this it does from 
necessity. The neutral nation has nothing to do with the 
war and is under no moral obligation to abandon or abridge 
its trade ; and yet at the same time from the law of necessity, 
as Vattel observes, the Powers at war have a right to seize 
and to confiscate the contraband goods and this they may do 
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from the principle of self-defence. The right of the hostile 
Power to seize, this same very moral and correct writer 
continues to observe, does not destroy the right of the neutral 
to transport. They are rights which may at times reciprocally 
clash and injure each other, but this collision is the effect of 
inevitable necessity and the neutral has no just cause to 
complain. The trade by a neutral in articles contraband of 
war is, therefore, a lawful trade — however, a trade from 
necessity subject to inconvenience and loss." The same rule 
was announced by the Supreme Court of Connecticut in 1822, 
in Pond v. Smith (4 Conn. 207) ; by the Supreme Court of 
Massachusetts in 1809, in Richardson v. Marine Ins. Co. (6 
Mass. 102) ; and by the Supreme Court of the United States, in 
1822, in the famous case of the Santissvma Trinidad (7 
Wheat. (U. S.) 288). In this case Mr. Justice Story said: 
" There is nothing in our laws or in the law of nations that 
prohibits our citizens from sending armed vessels as well as 
munitions of war to foreign ports for sale. It is a commercial 
adventure which no nation is bound to prohibit, and which 
only exposes the person engaged in it to the penalty of confis- 
cation." In 1865 Lord Westbury in ex parte Chavasse, 11 
Jurist (N.S.) 400, said: "I take this passage to be a very 
correct representation of the present state of the law of 
England also." 

Exception must now be taken to what is there said with 
reference to the sale of armed vessels. American writers of 
distinction have contended that the carriage of contraband 
goods is forbidden by the rules of international law. In the 
first edition of Phillips on Insurance it was suggested that the 
trading in such articles was illegal by the law of nations 
which forms a part of the municipal law of every State, and 
that the contraband property could not be the subject of 
insurance in a neutral State. Judge Duer was of the same 
opinion. In his work on marine insurance this learned 
writer says : " The transport of contraband, as viewed by the 
law of nations, is universally an unlawful act ; and it is for 
this reason that it subjects the ship to the penalty of the loss 
of freight. The imposition of this penalty, it seems to me, 
renders the voyage prohibited ; and hence, as we are going by 
analogy, insurance of a ship on such a voyage cannot be 
sustained. The argument of sound policy leads us to the 
same conclusion." Sir James Allan Park, writing in 1842, 
treated insurance on contraband goods as necessarily void, 
and in 1865 the same conclusion was reached with some 
hesitancy by " Historicue " in the celebrated letters on Neutral 
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Trade in Contraband of War. Arnould, in his work on 
Marine Insurance, adopted the views which had been announ- 
ced by the American Courts, and in Ruys v. Royal Exchange 
Assurance Corp. {The Times, June 1, 1807) it was settled in 
England that a policy of insurance upon contraband goods is 
valid, as the trade is not forbidden by international law or the 
municipal law of Great Britain. 

The weight of opinion among the English writers seems 
to have been in favour of the validity of this trade, although 
one of her highest authorities, Dr. Phillimore, was of the con- 
trary opinion. 

Mr. Hall, usually so clear, is on this question a trifle 
ambiguous. He speaks of " the offence of transporting con- 
traband,'' but also says that contraband goods are seized 
because of their nature, and not from the fact of transport or 
the act of the person carrying them. This, as noted by Smith 
and Sibley (Appendix, p. 404) , is to conclude that the carriage 
of contraband is not an offence by international law, as an 
offence implies the commission of an act by an intelligent 
person. The same writers also note that Hall speaks of the 
right of a belligerent to intercept contraband as a "privilege," 
and suggests that " it is hardly consonant with the normal 
use of language to describe the right of an injured person to 
exact reparation as a privilege. If the belligerent's right to 
exact reparation is a privilege, the conveyance of contraband 
cannot be considered as an offence by international law. 1 ' 
Professor Holland in a letter to The Times, November 29, 1904, 
said: "A neutral Power is bound to acquiesce in losses 
inflicted by a belligerent upon such of its subjects as are 
engaged in adding to the military resources of the enemy of 
that belligerent. This is the rule to which the nations have 
consented, as a compromise between the rights of the neutral 
State, that its subjects should carry on their trade without 
interruption, and the right of the belligerent State to prevent 
that trade from bringing an accession of strength to his enemy. 
International law here, as always, deals with relations 
between States and has nothing to do with the contraband 
trader, except in so far as it deprives him of the protection of 
his Government." But Continental writers of distinction, such 
as Hautefeuille, Galiani, Pistoye and Duverdy, Kleen, and 
others of repute, contend that a neutral State which fails to 
restrain its subjects from carrying goods contraband of war to 
a belligerent fails in the performance of its duty as a neutral. 
Bluntschli attempted to distinguish between large and small 
shipments, and suggested that; large shipments should be pro- 
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hibited and small shipments ignored. This idea seems to 
have found expression in the rule which requires neutrals to 
prevent the sale and departure from their ports of vessels of 
war, but it is impracticable when applied to ordinary trade. 
The Prussian Code of Municipal Law, which was in force 
at the time of the Crimean war, contained an article which 
prohibited the carriage by its subjects to any other nation of 
contraband consisting of munitions of war or of articles 
forbidden by treaties of the nation to whom it is carried. This 
idea of neutral duty is also expressed in the Eoyal Proclama- 
tion of Neutrality issued by Denmark, which forbade Danish 
subjects to supply belligerent ships with contraband articles ; 
and in the " Notice to Danish Trade and Shipping," which 
forbade any owner or master of a Danish vessel " to employ 
his ship in the transporting of troops or contraband of war for 
any of the belligerent Powers, or to let or charter ships which 
are known or supposed to be destined for such purpose." 
The Brazilian Neutrality Proclamation prohibits " the exporta- 
tion of material of war from the ports of Brazil to those of 
either of the belligerent Powers under the Brazilian flag or 
that of any other nation." The British Proclamation, which 
is characterized as "misleading rhetoric" by Holland, 
declares that any one engaged in carrying contraband " will 
rightfully incur and be justly liable to hostile capture and the 
penalty denounced by the law of nations in that behalf," and 
" will in no wise obtain protection from us against such capture 
or such penalties." Parliament has however, by the 
Commerce and Internal Bevenue Act of 1879, enumerated 
certain goods which may by Proclamation or Order in Council 
be prohibited from being exported to a belligerent. This pro- 
vision is, according to the statement of Lord Westbury, not 
brought into effect by the issuance of the ordinary neutrality 
proclamation. 

The United States Neutrality Proclamation merely states 
that, " while all persons may lawfully and without' restriction 
manufacture and sell, within the United States, arms and 
ammunitions of war and such articles ordinarily known as 
'contraband of war/ yet they cannot carry such particles 
upon the high seas for the use or service of I either 
belligerent .... without incurring the risk of ^hostile 
capture and the penalties denounced by the law of nations in 
that behalf." It should also be noted that the belligerent 
Powers have not always consistently adhered to these vifews of 
the duties of neutrals. The United States expressed dis- 
approval of the failure of Great Britain to interfere witih the 



( 135 ) 

trade in contraband with the Confederate States during the 
American Civil War. In 1870 Bismarck protested against 
the conduct of the British authorities in allowing British firms 
to sell arms and ammunition to France, and in 1904 Bussia 
filed a protest with the British Foreign Office against the ship- 
ment of contraband of war from English ports to Japan. It is 
also stated in Dr. Hershey's valuable book on International 
Law and Diplomacy in'the Busso-Japanese War that Bussia 
carefully watched the manufacture of goods intended for the 
use of the Japanese Government, requested that their shipment 
be stopped, and announced that at the close of the war she pro- 
posed to present a bill for damages to the British Government 
as an offset to the indemnities claimed by the latter for the 
seizure of certain British steamers. 

I have not considered the merits of these various conten- 
tions or even referred to the views of all the authorities. My 
object is accomplished when the fact of their existence is re- 
called and appreciated. It is apparent that in asserting the 
legal right to carry contraband goods to a belligerent, neutral 
States and their subjects have thought only of the profits 
resulting therefrom to individuals — enormous and exorbitant 
profits wrung from the necessities of one belligerent to the 
serious prejudice of the other. The fact that every right 
involves a corresponding duty has been forgotten. 

I am not partial to belligerent rights, and believe that they 
should be restricted within the narrowest limits consistent 
with the fair and effective exercise of belligerent Powers. The 
United States has from the time of its birth been the special 
champion of neutral rights, but I do not believe that the 
maintenance of these rights is inconsistent with the common 
principles of justice and fair dealing which should guide 
nations as well as individuals. Contraband trading is the 
sordid story of fraud and deception — the record of daring 
endeavours to secure enormous profits by evading the laws of 
friendly nations. The practice is permitted by the custom of 
nations because of the low tone of public morality. As 
suggested by Dr. Oppenheim, it will be forbidden when the 
standard is raised and the people of the world fully appreciate 
the fact that wars are materially lengthened by the assistance 
of neutral traders in contraband goods. Thousands of lives 
were sacrificed and property of unmeasured value destroyed 
during the American Civil War by reason of the contraband 
trade with the Confederacy. The people of the South were 
thus encouraged and enabled to continue the useless struggle 
through many bloody months. It had no effect upon the final 
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and inevitable result of the war. No one profited thereby but 
the traders who reaped their thousand per cent, in money 
wrung from the sweat and blood of the people of the South. 
What did European nations gain thereby ? Was it worth 
the cost? 

It is impossible to defend contraband trading upon the 
ordinary principles by which individuals govern their conduct. 
The theory of conflicting rights has ncP proper place in private 
law, while in international law the use of the word in this 
connection is justified only by the limitations of language. 
The existence of a legal right in one State or person involves 
a co-existing and binding obligation on the part of other States 
and persons to recognize and respect that right. A legal right 
is a capacity which one man has of controlling the actions of 
others. There are no rights without corresponding duties. 
Such rights cannot conflict. The idea of conflicting moral 
rights is equally inconceivable. We cannot think of the right 
to. injure a friend and of his right to prevent such injury as 
being co-existent. But while neither moral nor legal rights 
can conflict, inconsistent usages and customs may exist among 
States. It may be conceded that the citizens of each State may 
be allowed to do the same thing subject to the consequence of 
resulting conflicts. Under such conditions the individual has 
the right, in a certain sense, and this is what is meant when 
it is said that neutral traders have the right to carry contra- 
band goods to a belligerent and that the other belligerent has. 
the right to prevent its carriage. It can be no legal right, 
because no corresponding duty exists on the part of the 
belligerent to recognize its existence. It cannot be a moral 
right, because there can be no moral right to injure a friend 
for our pecuniary advantage. It is, therefore, merely a condition 
resulting from the conflict of interests, a claim asserted without 
reference to abstract rights and at present conceded because 
the nations have been unable to make any more satisfactory 
arrangement. 

A neutral State must restrain its citizens from engaging in 
the war, and use due diligence to prevent the sale of ships of 
war to belligerents even within its own territory. Upon the 
breaking out of hostilities the builder of vessels of war must 
cease his customary business. His right to sell his manufactured 
products is certainly as absolute and sacred as that of the ship- 
owner to carry the goods which he has been accustomed to 
carry in times of peace, but the injury which. is certain to 
result to the friendly State from the sale of a cruiser or battle- 
ship to its enemy is of such magnitude that it imposes a duty 
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upon the State to restrict this ordinary business of its citizens. 
Belligerent insistence has forced the neutral to assume this 
obligation. 

It is suggested that neutrals, in their own interests as well 
as that of the belligerent, forbid their subjects from carrying 
contraband goods to either belligerent. It is conceded that 
this is required by a theoretical standard of neutrality, but it 
is said that it will impose impracticable duties, make neutrality 
more difficult, and subject neutrals to the danger of being 
called upon to respond in damages for neglect of new duties. 
If the duty exists, the latter objection has no force. It does 
not seem that such a rule would impose any undue burden 
upon neutrals. The export of contraband goods could not be 
entirely prevented, as the skill and ingenuity of traders would 
occasionally find means of evading the law, but the mere 
existence of the law would substantially destroy the trade. At 
present men engage in it with the understanding that it is 
legal. They may protect their cargoes by insurance and, not- 
withstanding occasional losses, secure large returns. For their 
benefit great steamships, with their tons of mail and thousands 
of passengers, are now subjected to the loss and annoyance of 
delay incident to the search for contraband, and made unwilling 
sharers of the risks. The prohibition of the trade by munici- 
pal law would prevent all but the most reckless and daring 
adventurers from engaging in it. Men will always be found 
who will risk the violation of any law for the sake of large 
pecuniary profits, but the prohibition of a statute reduces the 
probability of such acts to a minimum. Goods would doubt- 
less be shipped under false pretences and to simulated 
destinations, but the law could be enforced with reasonable 
efficiency with the exercise of the ordinary care which every 
neutral State should be willing to exercise, and the absence of 
which only could give just cause of complaint to belligerents. 

It is true that States are controlled more by interest than by 
abstract principles. For every concession made some com- 
pensation is expected. Neutrals are not willing to accept 
limitations upon their right to trade unless they receive some- 
thing in return. The claims of belligerents are growing more 
comprehensive. The doctrine recently asserted by Bussia, if 
accepted by the great maritime nations, will reimpose the 
restrictions upon neutral commerce which were removed 
half a century or more ago. The abolition of the entire 
doctrine of contraband would force belligerents to blockade the 
entire coast of the enemy. Each can afford to concede some- 
thing. The trfede in articles which are classed as absolute con- 
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traband is not of great importance to neutral States. By the 
enactment of municipal laws forbidding the carriage of con- 
traband goods, neutral nations will assume no unreasonable 
burdens and in return therefor belligerents may well consent 
to a restricted list of articles absolutely contraband with the 
right of pre-emption in certain cases, such as was provided for 
by the rules proposed by the Institute of International Law 
in 1896. 

The Conference suspended its sitting at 6 p.m. 

The members of the Conference visited Old Orchard 
Beach in the afternoon, and were entertained at dinner by 
the Hon. W. L. Putnam, Judge of the United States Circuit 
Court of Appeal, Portland. 

The sitting was resumed at 8 p.m., the President taking 
the Chair. 

The President : If any members of the Association wish 
to address the Conference either on the subject of Mr. Balfour 
Browne's paper, read last night, on which the discussion was 
adjourned till to-day, or the subject of the papers by Mr. Justice 
Elliott and myself, the matter is now open for discussion. 
The length of time to be occupied by each speaker, except by 
leave of the Conference, is ten minutes. 

The Hon. Everett P. Wheeler (New York): Mr. 
President, Homer tells us that sometimes the deities of 
Olympus laid aside their " far-beaming blaze of majesty " and 
descended to the plains of Troy, and joined with the chieftains 
of the Greeks and Trojans in the conflict of the day. We 
barristers feel that it is somewhat analogous to that that a 
Lord Justice of His Britannic Majesty's Court of Appeal and a 
Justice of the Court of Appeal of the State of Minnesota 
should lay aside their judicial robes and come here to 
discuss with the lawyers, and I may add the laity also, these 
questions that are of interest to all. (Applause.) There are 
one or two observations it has occurred to me to make with 
regard to the doctrine of Calvo, which was mentioned in the 
paper read by Lord Justice Kennedy this morning, and I 
think are worthy of consideration. That doctrine, you 
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remember, is that when a neutral vessel is found with contra- 
band on board during the progress of a war the captor may 
take out of her the contraband and leave the vessel to proceed 
on her voyage. That course would certainly seem to be in 
the interests of commerce. The objections that are taken to 
it are twofold : — In the first place, it is said that it would be 
impracticable for the captor in such a case as that to procure 
any evidence; but I find during the Spanish war— and I 
doubt not the practice of the Prize Courts in all the countries 
of Europe is the same — that provision was made for what is 
known in the law of prize as depositions in preparatorio ; that 
is to say, our Government, at the time, as other Governments 
have done before, prepared a series of questions which were 
printed and were put in the hands of all persons who might 
be in a position to take such evidence, and answers to those 
questions were required. For example, in a case in which I 
happened to be personally engaged the questions covered the 
whole gamut, as you might say, of an inquiry that traced the 
progress of the voyage and the loading of the cargo from 
beginning to end. Those depositions under our practice — 
and I understand our rule to be the same as that which 
prevails in Europe — were admitted in evidence. It is true, as 
Mr. Bryce told us the other day, that the disposition of the 
common law was to require that the evidence in the cause 
should be taken in open Court and before the jury. That is 
a necessary outflow of the jury system, but the exigencies of 
the case have led to a great modification of that rule in all 
cases of Admiralty jurisdiction, of Equity jurisdiction, and in 
most, I believe, of these Prize cases. So that it seems to me, 
if that was adopted as a rule regulating the relations 
between Government and Government, it would be perfectly 
competent to have each captain of an armed vessel entrusted 
with the duty of making captures in case of need, provided 
with these questions in preparatorio, and give to him authority 
to administer the oath, and to require answers from the 
captain and officers of a neutral ship, which might furnish 
the necessary materials — not all of them, but some of them — 
to enable the Court to proceed to judgment, 
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Then it is said that the owner of the cargo seized would 
not have any remedy against the ship in which his goods were 
shipped ; that the captain would have no authority to deliver 
these alleged contraband goods to the captor, and that the 
owner of the goods would not be bound by his act. But it 
seems to me that we may apply to that the old and familiar 
rule that in case of necessity the captain of a ship has an 
implied agency. When a ship meets with a disaster, as we all 
know, the captain has an implied agency in case of necessity 
to sell a portion of the cargo in order to pay for repairs which 
are necessary to enable the ship to complete its voyage. In 
the case of such a sacrifice as that, the doctrine of general 
average applies, and all those interests that are benefited by 
the sacrifice contribute. Is it not an analogous case if this 
new doctrine of international law should be applied and 
accepted by the nations ? A ship is arrested ; the captain 
gives up the alleged contraband to the captor, and goes on his 
way ; the ship is saved ; all the other interests are saved ; and 
if the owner of the captured property could successfully contend 
that the goods were really not contraband he would certainly 
have a claim for general average against the other interests 
of the ship. What would happen would be that the owner of 
the goods, if insured, would put down his loss, and the Insur- 
ance Company would prosecute the claim. It would have the 
option of maintaining the claim against the captor in the 
Prize Courts of the country making the capture, but it would 
also have the alternative option of making a claim against the 
interests which were benefited by the sacrifice. It seems to 
me that that would be tbe development of the law if this 
doctrine should be adopted, and I submit, therefore, that the 
objections that have been taken by writers abroad, and which 
were taken in the extremely interesting paper that we have 
listened to, perhaps have not as much weight as at first sight 
may appear. (Applause.) 

Mr. Eugene P. Carver (Boston) : Mr. President, — Possibly 
one or two suggestions rather than criticisms with regard to 
the two papers that have been read would, be in order. I 
think the rule with regard to what shall be contraband of war 



( 141 ) 

is something which the people of the United States and the 
people of England might very readily agree to, because within 
those two countries to-day we are able possibly to supply all 
munitions of war that would be necessary to carry on warfare ; 
but when we come to the case of the other nations who have 
to consider the point, and who are not as largely represented 
here as we could wish, we should find that their views and 
those of the United States and of England would be greatly 
in conflict. If we should define what contraband of 
war was, I think we should have made very little progress, 
because one nation would insist on one thing and another 
nation would insist on another. Again, there are some of 
the nations who would say : — " We will keep our sovereignty 
and use the weapons that we have in order either to defend 
ourselves or for aggressive purposes." If we put aside the 
case of the combatants in such a warfare, then we have the 
people who are injured, by reason of the seizure of ships or of 
their cargoes, who fall into two classes — of course I mean the 
people who own the property which is seized, and I am not 
referring now to the different nationalities. One class is the 
merchant who ships the goods, and the other is the shipowner. 
Their loss, whether it be the shipowner or the merchant or the 
merchant who is merely sending his goods forward, can be 
well paid by a money indemnity. The practical objection 
which is felt by those two classes, the merchants and the ship- 
owners — and I speak from a little experience of the three recent 
wars — is that they feel that in any Prize Court to which their 
vessel or their cargo is brought the decision is very largely 
biased by the sovereignty in which the Court is. Now I think 
that the amount of seizures in the aggregate in any great war, 
a war lasting several years, is very small, and therefore the 
money indemnity that would be paid to neutrals by the 
belligerent making the seizure would be small, so that if the 
nations would agree that in all cases where property is in a 
neutral ship, and either the ship or the cargo is seized, a 
money indemnity would be paid — unless, of course, it is 
actually running the blockade— I do not think the burden 
imposed on the belligerent nations would amount to the cost 
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of prosecuting the war for two days. That surely was true in 
the case of the Busso- Japanese war, and probably true in the 
case of the war in South Africa. If, therefore, we could 
attempt to treat this matter in a practical manner, which 
would deal out justice to the people who are really injured, 
and could get some resolution passed by which the question of 
what contraband of war is should be set aside, giving the 
right to a belligerent to seize it if it so thought fit, subject, 
however, to the payment of a sum of money which should be 
equal to the fair market value of the ship in case she was 
seized, or the fair market value of the cargo seized, it would 
not be a great burden. If under those circumstances there 
was a dispute as to what should be the fair market value, a 
dispute as to whether or not the ship was intended to violate 
the blockade, a dispute as to whether or not there was intent 
on the part of the merchant or the shipowner to become them- 
selves active participants against the nation making the 
seizure, that would be an issue to go before an unbiased 
tribunal, and the unbiased tribunal in that case would un- 
doubtedly be a mixed tribunal formed for the purpose of 
deciding matters of that kind. Even if the nation which made 
the seizures was in each instance obliged to pay, it would only 
be a comparatively small amount. If we take the instance of 
the Geneva tribunal, the amount awarded by which was 
fifteen and a half million dollars, which was paid for the 
destruction of cargoes, and in addition a sum of four and a half 
per cent, on the war premiums that were paid, we can see that 
the number of seizures in the four wars, including the Franco- 
Prussian war, of which I have a distinct recollection, was 
small in comparison, and that the amount that one nation 
would be obliged to pay to innocent shipowners on the one 
hand, and innocent merchants on the other, would not in any 
case exceed the cost to that nation of two days' warfare ; and 
both neutrals and belligerents would be benefited. When one 
belligerent nation seized a ship carrying something which 
was for the benefit of the other belligerent nation they would 
have something of value to themselves, and thus it would have 
the further result of preventing intervention oftentimes when 
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an excuse is sought by some nation or other in order to partici- 
pate in a war which really does not concern them. 

Then I want to say a word with reference to the paper 
that was read last night by Mr. Balfour Browne on the ques- 
tion of trade. Of course the question of whether or not we 
should engage in Free Trade on the one hand, or Protection 
on the other, whatever our views are, is a matter to be deter- 
mined by each individual nation, as was stated in the paper ; 
and the question whether or not one nation is to retaliate in 
case another nation puts up a tariff wall is also a matter that 
is to be treated in the same way. Great Britain, however, on 
those matters places herself in a peculiar position. The 
great Dominion of Canada which lies along our northern 
border has now in force legislation which she has already used 
in a retaliatory manner both against France and against 
Germany. The same is true of that great Commonwealth, 
Australia, and possibly may be in the future with regard to 
South Africa ; but there was one suggestion in Mr. Balfour 
Browne's paper which particularly appealed to me and which 
was the reason I made the motion that it should be considered 
with this matter of contraband, and that is, that if there were 
general agreements on these matters of trade the nations 
interested would make an effort to make the carriage of goods 
and the cost of the carriage of goods on which there is insurance 
as easy and light as possible. Now if we can have some 
Court which will adjust the rights of people where there is a 
conflict — not the Courts possibly of each of the nations 
interested — we shall make the burden lighter both to the ship- 
owner on the one hand and the cargo owner on the other, 
because, after all, in the matter of international trade the whole 
question we have to consider is the question of the burden on 
the merchant. Something has been said to-day about the 
treaty which has lately been made between Germany and 
the United States, and as I have been puzzling over the 
matter for nearly three weeks I wanted to call attention to one 
thing which happens in all these tariff treaties, and that is 
that we do not say where the value of the goods is to be taken, 
or how the value is to be taken for the purpose of levying 
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duties, and so we have an appraiser in the one customs house 
or the other to hold up all the shipments, not merely from 
France, of which he has notice, but also from Germany, under 
the provisions of this tariff treaty. Now if in our tariff 
treaties we could have a provision fixing what the test of the 
value shall be, whether it shall be the value we might say of 
the invoice, provided it is true, or whether it shall be the 
value as fixed by a Board of Appraisers as those goods leave 
the port, or when they come to our country, instead of 
having the value fixed by a Board, which is, I think, in both 
Germany and America somewhat irresponsible, I believe we 
should do a great deal for the benefit of international trade. 
Now what is the situation if an importer to-day goes down to 
the customs house in the port of Maine, and finds a ship- 
ment there of any kind of goods from Germany, from England 
or from France ? In the first place, he must declare under 
oath the value of those goods. If it comes under the German 
treaty, he is asked what value he will fix. He says : " There 
is my invoice ; you shall fix the value for yourselves ; I have 
no instructions." If he places a false value on that property 
there is a penalty and he has to pay on a value which is 
thirty per cent, in excess of the value they fix themselves. 
And he makes the declaration at his peril. A similar state of 
things, I understand from people in Hamburg, exists in 
Germany. The officials will not take your invoice ; they will 
not take your statements. They say that the invoices are 
probably made out wrongly and are fraudulent and there are 
two sets of invoices going, and notwithstanding the fact that 
of late years people have come over from both France and 
Germany to endeavour to prevent fraud in this respect, still 
the officials insist on a declaration as to the value, and if the 
appraiser finds the value is wrong then not only in Germany, 
as I am told, but in the United States they make the merchant 
pay a penalty. Now that is something which bears hardly 
on the merchant in Germany and in the United States, and 
bears harder still, without any cause, on the consignor of the 
goods in both nations. If, therefore, we would state specifi- 
cally in our treaties that we make in relation to trade some 
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test by which the value can be fixed, or set up some tribunal 
by which it can be fixed in case of dispute, I think we shall 
proceed far in making international trade something that will 
benefit the merchants and benefit the people at large. 
(Applause.) 

The President: If no other gentleman wishes to address 
the Conference I will just say this in answer to what Mr. 
Wheeler has been good enough to point out with reference to 
some views which I expressed in my paper. With the 
greatest respect I do not think that Mr. Wheeler's idea is 
workable from any point of view. First of all, physically the 
idea of unloading a ship in the open sea and trying to get out 
something which might be deemed contraband, and which 
would probably be at the bottom of the cargo, would be in 
itself to my mind, from what one knows of Admiralty work 
and what one hears in business, quite impracticable in many 
cases — I should say in most. The next thing is, What are you 
going to do with it when you have got it out ? You cannot 
expect the war cruisers to go on collecting, as it were, contra- 
band cargo from merchant ships and piling it on their own 
decks ; and what you are to do with it I do not know. If you 
are going to say that the unloading is to be taken to be done 
at the port to which the vessel is taken, then all the mischief 
of seizure and the consequent delay and inconvenience, and 
loss of time and money* is cast on the shipowner and upon the 
owner of the cargo, and I do not see what possible remedy 
he could have, because it would be treated as an indul- 
gence to him that his cargo, as far as it was contraband, 
had been unloaded. But there is this further objection which 
I do not think is quite answered by treating the captain, as 
he is treated unquestionably in our Commercial Courts, as the 
agent by necessity of the owner of the goods. No doubt he 
may be the agent of the owner of the cargo under certain 
circumstances, for instance, to sell and jettison and other 
matters of that kind ; but he would not be held in any English 
Court to be the agent of the owner of the goods to make 
admissions against him. The owner of the goods would have 
a perfect right to come to the Prize Court and say, " These 

10 
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goods ought not to have been given up; they were not 
contraband " ; and any admissions made by the captain 
would be unavailable to the captor as against the claim of the 
owner of the goods. It would really be, to my mind, quite 
unfair, and certainly against all the recognised laws of evidence, 
that an answer to questions in writing put to the captain by the 
captor's officer should be treated as evidence against the owner 
of the goods, or should be used against the owner of the goods as 
admissions which would bind him as to the character of the 
cargo. Lastly, there is the further objection that I think it 
would be very dangerous indeed, and would reduce the matter 
almost to an absurdity, looking at decided cases as far as regards 
the rights of the belligerent, if he was bound to accept the 
answers of the captain in any shape or form as against the 
documents. There are cases in which a captor may be 
entitled to rely on the documents as contradicting the state- 
ments of the captain and the officers, and if he is deprived of 
those by the ship sailing away with those papers, he has to 
rely in the first instance on the answers of the captain ; 
but when the owner of the goods comes and says, " this was an 
improper seizure ; the goods were not contraband," he certainly 
ought not to be entitled, as it seems to me, by any principle of 
evidence to say, " here is a paper signed by the captain of the ship 
making admissions which ought to bind you." Those are the 
objections, and they seem to me to be strong objections to the 
workability of this suggested scheme. 

The other method which was mentioned by Mr. Carver 
with reference to the question of indemnity raises this 
consideration. If you look into the matter, I think it requires 
a good deal of thought before you can accept any mere right 
of indemnity as a settlement. It is not merely the taking of 
so many cargoes or parts of cargoes in a war that is a material 
thing. The material difficulty of the present method of war 
is this : that commerce is paralyzed by not knowing what is 
going to happen to the cargoes that are consigned. It may 
be some satisfaction to those who would be the receivers of the 
goods in the enemy country, or to the commercial concern 
who are the shippers of those goods, to know that they will 
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be paid some day or other by the captors of the goods ; but 
they want to make their arrangements, financial and otherwise, 
and what is wanted is to get at a settlement of the question, 
or to get at something that will allow a merchant to send his 
goods with the certainty that those goods will be used to carry 
out the commercial transactions upon which his business is 
dependent and his relations with those to whom be sends, 
and that proper Bills of Exchange will be duly met, and 
he wants that trade not to be paralyzed because two nations 
choose to fight with each other. It is that, more than the 
question of money indemnity, which I venture to ask the 
Conference to consider as the important consideration in 
trying to get order out of the chaos in which this matter 
of belligerent and neutral rights on the question of contra- 
band is plunged. I am sorry to have intruded again on the 
Conference, but I thought the Conference would wish to have 
me state, at any rate quite shortly, some of the reasons that 
have led me to take the view which I have respectfully sub- 
mitted in the paper which I have had the honour of reading. 
(Applause.) 

Those who have the programme in their hands will see 
that the next proceeding in order, had he been able to be here, 
would have been a communication by the Convener of the 
Neutrality Committee, M. Gaston de Leval. I am sure the Con- 
ference will join with me in expressing their great regret that 
owing to indisposition M. de Leval is unable to be here to-day, 
and that therefore we must pass over his communication for the 
present. I earnestly hope that at our next sitting he will be 
able to personally give us the great benefit of the trouble he 
has taken with reference to the communication on the subject 
which he has had in hand as Convener of the Committee.* 

The next business is that I have to ask you to consider 
a paper which will be read by the Hon. Everett P. Wheeler, 

* No formal report was made, but in the Appendix will be found the 
text of a questionnaire drawn up by M. de Leval and Dr. T. Baty, and 
circulated by authority of the Executive Council among leading 
authorities on International Law. The replies of Count Schonborn, 
Professor Gregory, Dr. Pawley Bate, and Mr. Eleen will also be found 
there (p. 251). 
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of New York, on " Treaties : As Affecting Subordinate Legis- 
latures." 

, The Hon* Everett P. Wheeler (New York) then read the 
following paper : — 

THE TEEATY-MAKING POWEB OP THE GOVEEN- 
MENT OP THE UNITED STATES IN ITS 
INTEENATIONAL ASPECT. 

In his very interesting, book on the United States in the 
Twentieth Century M. Leroy-Beaulieu uses the following 
remarkable language* : — 

" The first century following the annexation of Louisiana 
witnessed the United States obtain a preponderating in- 
fluence over North America. The centenary of that great 
event finds the United States expanding beyond the confines 
of America. Before the second centenary be far advanced 
the United States will unquestionably dominate economically 
all the Asiatic and American countries bordering on the 
Pacific, and will be playing in the world the part played 
until these latter days by England." 

This prediction is certainly gratifying to American pride. 
If it is ever to be realized, its fulfilment must rest upon the basis 
of national power and national good faith. The United States 
must realize that it is a nation, that it has the power of a 
nation, and is subject to the responsibilities of this power. 
Yet, surprising as it may seem, the fact is undoubted that 
within a few years, arid, indeed, from time to time through- 
out our national existence, citizens of the United States ^and 
of foreign countries as well, who had at least for a time \he 
public ear, have maintained that there was no sanction to a 
treaty made by the United States, and no national pow^f 
capable of enforcing its provisions within the Federal limits; 
The question was raised most recently in reference to the 
admission of Japanese children to the public schools of San 
Francisco. It has, however, been discussed in every decade 
since the Bepublic came into being. Never did it have more 
importance than at the present moment. My object in this 
paper is to maintain that a treaty, when made by the Presi- 
dent of the United States and ratified by the Senate, is bind- 
ing upon every resident of the United States and every 

* Introduction, p. xxvi. 
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citizen of the Eepublic wherever he may be, and that the 
President and the Federal Courts are vested with power to 
enforce the provisions of the treaty, and that it is the duty of 
Congress to pass all laws which may be necessary to carry 
these provisions into effect. 

Since this is an International Association, it surely cannot 
be out of place to call attention to the historic character of 
the American Constitution. The War of the American 
Revolution, as Lord Beaconsfield long ago pointed out, was 
not a war for freedom but for independence. The rights 
which the English colonists brought with them from Great 
Britain they retained. A strong spirit of personal freedom 
was developed by the conditions of life in the New World, and 
led finally to an impatience of restraint from the British 
Parliament. The war came, and at its close the British 
Government recognized the independence of the thirteen 
colonies. These had prosecuted the war under a confederacy 
which possessed few national powers. The treaty of peace 
concluded at Paris, September 3rd, 1788, contained in its first 
article the following clause : — 

" His Britannic Majesty acknowledges the said United 
States, viz., New Hampshire, Massachusetts Bay, Rhode 
Island and Providence Plantations, Connecticut, New 
York, New Jersey, Pennsylvania, Delaware, Maryland, 
Virginia, North Carolina, South Carolina, and Georgia." 

As soon as the cohesive power which the necessities of war 
had exercised ceased to exist, the colonies began to realize 
that something more substantial was necessary to enable 
them to exist as a nation. A convention was called. A Con- 
stitution was adopted and submitted to the States for ratifica- 
tion. The preamble of this instrument declares that : " We 
the people of the United States, in order to form a more 
perfect union ... do ordain and establish this Constitution 
for the United States of America." To use the language of 
our greatest Constitutional lawyer, Daniel Webster : — 

" The Constitution itself declares that it is ordained and 
established by the people of the United States. ... It is 
in this their collective capacity, it is as all the people of the 
United States, that they establish the Constitution."* 

One of the distinctive features of this new government as 
compared with the old confederacy was that it vested the 
executive power in the President, the judicial power in one 

* Webster's Works, vol. iii., p. 846. 
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Supreme Court and in such inferior courts " as Congress may 
from time to time ordain and establish," and certain legis- 
lative powers, which are specified, in a Congress. In the 
article relating to the executive power it is provided that the 
President " shall have power, by and with the advice and 
consent of the Senate, to make treaties, provided two-thirds 
of the Senate as present concur." (Article 2, section 2.) 

In the article relating to the powers of Congress, certain 
restrictions upon the powers of the States are contained. 
Section 10 provides : " No State shall enter into any treaty, 
alliance, or confederation." It is evident from this state- 
ment, and certainly words could not be plainer, that the con- 
troversy that has often arisen in the United States as to 
whether particular powers are conferred upon the general 
government or reserved* to the States respectively does not 
exist in reference to the treaty-making power. This is ex- 
pressly conferred in positive terms upon the Executive of the 
United States, and is expressly denied, in words equally posi- 
tive, to the several States. The framers of the Constitution 
evidently intended that on this point at least there should be 
no possible controversy. Accordingly, in the sixth article we 
find the following provision, subdivision 2 : — 

" This Constitution and the laws of the United States 
which shall be made in pursuance thereof ; and all treaties 
made or which shall be made under the authority of the 
United States shall be the supreme law of the land ; and 
the judges in every State shall be bound thereby, any- 
thing in the Constitution or laws of any State to the con- 
trary notwithstanding." 

The effect of these provisions has never been better stated 
than by our present Secretary of State, Mr. Eoot, in his 
address as President of the American Society of International 
Law at the first meeting of that body in April last* : — 

" Legislative power is distributed; upon some subjects the 
national legislature has authority; upon other subjects the 
State legislature has authority. Judicial power is distributed; 
in some cases the Federal Courts have jurisdiction ; in other 
cases the State Courts have jurisdiction. Executive power is 
distributed ; in some fields the national executive is to act ; 
in other fields the State executive is to act. The treaty- 
making power is not distributed; it is all vested in the 
National Government ; no part of it is vested in or reserved 
to the States. In international affairs there are no States ; 

* American Journal of International Law, vol. i., p. 278. 
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there is but one nation, acting in direct relation to and repre- 
sentative of every citizen in every State. Every treaty made 
under the authority of the United States is made by the 
National Government as the direct and sole representative of 
every citizen of the United States residing in California 
equally with every citizen of the United States residing 
elsewhere. It is, of course, conceivable that, under pretence 
of exercising the treaty-making power, the President and 
Senate might attempt to make provisions regarding matters 
which are not proper subjects of international agreement, 
and which would be only a colorable — not a real — exercise of 
the treaty-making power ; but so far as the real exercise of 
the power goes there can be no question of State rights, 
because the Constitution itself, in the most explicit terms, 
has precluded the existence of any such question.' ' 

Another distinctive feature of the Government which has 
been established by the American Constitution is the power 
conferred by it upon courts of justice to declare with 
authority that a legislative act is void because in violation of 
some provision of the organic law. The courts of America 
on the whole have exercised this great power with modera- 
tion. But they have continuously exercised it from the 
foundation of the Government. The language that has been 
already quoted would seem to be clear. The practice 
under it has never been better stated than by Mr. Webster 
himself* : — 

" The judicial power under the Constitution of the United 
States was made co-extensive with the legislative power. It 
was extended to all cases arising under the Constitution and 
the laws of Congress. The Judiciary became thus possessed 
of the authority of deciding, in the last resort, in all cases of 
alleged interference between State laws and the Constitution 
and laws of Congress. Gentlemen, this is the actual Consti- 
tution, this is the law of the land." 

When therefore anyone seeks to understand the exact 
character of the American Constitution it is necessary that 
he should study, not only the text of that instrument but the 
decisions of the courts which have expounded it. Mr, Web- 
ster's lasting title to the gratitude of his countrymen is that 
he had the genius to perceive the principles of construction 
upon which alone a written Constitution could become a 
workable instrument. He had also the power of forensic 
argument which enabled him to state these principles with 

* Webster's Works, vol. L, p. 209'. 
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such clearness and such convincing force that the judges of 
the Supreme Court, and notably Mr. Chief Justice Marshall, 
adopted them and embodied them in the leading cases to 
which the student of American Constitutional Law must 
always resort. 

On the subject of the force and effect of treaties this great 
tribunal has spoken with no uncertain sound. In the case of 
Ware v. Hylton, decided in 1796,* it had under consideration 
a controversy which had arisen in Virginia, A law of that 
State, passed at the time of the Bevolution, had confiscated 
debts which were due from citizens of Virginia to British 
subjects. The treaty of peace which was adopted in 1783 
contained an agreement that creditors on either side " shall 
meet with no lawful impediment to the recovery of the full 
value in sterling money of all bond fide debts heretofore con- 
tracted." A British subject brought an action in the Federal 
Court for the district of Virginia to recover a debt from a 
citizen of Virginia. The Supreme Court held that the treaty 
of 1783 had, as it were, repealed this statute of Virginia and 
deprived it of all effect ; that this treaty had been, as it were, 
reaffirmed by the people of the United States when they 
adopted the Constitution in 1789, and had been declared 
in the clause relating to all treaties to be the supreme 
law of the land, and that consequently the courts were 
bound to enforce it, even though it was retro-active in its 
character. 

Since the decision in Ware v. Hylton, controversies have 
arisen in reference to the title to land in different States com- 
posing the American Union. In 1812, in Fairfax v. Hunter \ 
the Supreme Court held that title to land in Virginia was 
vested in a British subject by the treaty of 1783, and that it 
superseded the laws of Virginia on this subject so far as they 
were inconsistent with it. Again, in 1817, in Chirac v. 
Chirac,t a similar ruling was made in regard to the title of a 
French subject to land in the State of Maryland. It is true 
that the courts of this country in considering the effect not 
only of treaties, but of the provisions of the Constitution 
itself, have uniformly declared that, in order to justify the 
court in declaring a particular statute invalid, the contradic- 
tion between it and the Constitution or the treaty must be 
clear. 

* 3 Dallas Rep., 199. It deserves note that John Marshall was of 
counsel in this case, p. 210. 

+ 7 Cranch Rep., 603. I 2 Wheaton Rep., 259. 
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In the very recent case of Johnson v. Browne, decided 
April 8th, 1907,* the judgment of the court on that subject 
is thus expressed (p. 321) : — 

" A later treaty will not be regarded as repealing an 
earlier statute by implication, unless the two are absolutely 
incompatible and the statute cannot be enforced without 
antagonizing the treaty." 

Another interesting instance of the application of the rule 
established by the Supreme Court upon this subject is to be 
found in what are known as the Passenger Tax Cases A In 
these cases statutes had been adopted by the States of New 
York and Massachusetts imposing a tax upon passengers 
coming into the ports in those States. The proceeds of the 
tax thus imposed were used to defray the expense of immigra- 
tion stations which then were maintained by the States 
themselves. These acts were alleged to be invalid on several 
grounds, among these on the ground that they were in 
conflict with the treaty between the United States and Great 
Britain. This contention was sustained by the Supreme 
Court.I It held:— 

"8. That the Acts of Massachusetts and New York in 
question in these cases conflict with treaty stipulations exist- 
ing between the United States and Great Britain, permitting 
the inhabitants of the two countries ' freely and securely to 
come, with their ships and cargoes, to all places, ports, and 
rivers in the territories of each country to which other 
foreigners are permitted to come, to enter into the same, and 
to remain and reside in any parts of said territories respec- 
tively ; also, to hire iand occupy houses and warehouses for 
the purposes of their commerce, and generally the merchants 
and traders of each nation respectively shall enjoy the most 
complete protection and security for their commerce, but 
subject always to the laws and statutes of the two countries - 
respectively ' : and that said laws are therefore unconstitu- 
tional and void." 

At a later period, when Porto Bico by the Treaty of Paris 
was ceded by Spain to the United States, the question arose 
as to whether that island became by virtue of the treaty, 
without any legislation by Congress, territory of the United 
States, and therefore not foreign. If so, the tariff laws of the 
United States would cease to apply, and goods coming from 
Porto Bico to the United States would be entitled to admis- 

* 205 U.S., 809. + 7 Howard, U.S. Be?., 288. 

I 7 Howard, U.S. Rep., 412. 
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sion free of duty, until Congress should otherwise enact. 
The Supreme Court so held.* 

It will thus be seen that in numerous instances in which 
personal rights, the title to real estate, the payment of debts, 
and the imposition of tariff duties are concerned, the pro- 
visions of the Constitution on this subject have been enforced 
by the Federal Courts, and the treaty has been carried into 
effect by them, without further legislation. 

Whether the courts will do this or not depends first upon 
whether the treaty itself provides that further legislation 
must be had before it shall take effect. Such was the treaty 
of 1888 with Mexico, t Several treaties with Great Britain 
have been drawn so that certain portions of them should not 
take effect until reciprocal legislation should be had, both in 
the United States and in the Dominion of Canada. In this 
connection it should be noted that the Legislature of Great 
Britain takes no part in the ratification of a treaty. Under 
the Constitution of that country a treaty is negotiated by the 
Sovereign alone. But this means, of course, so far as Great 
Britain is concerned, that it is negotiated by his Ministers, 
who are responsible to Parliament, and who are generally in 
a position to carry successfully through Parliament any legis- 
lation which may be necessary to enforce the stipulations of 
the treaty. Experience has shown, however, that it does not 
at all follow that the Legislatures of the different self-govern- 
ing colonies forming part of the British Empire will approve 
treaties negotiated by the Home Government, or adopt the 
laws necessary to carry them into effect. 

In the next place it must be remembered that some pro- 
visions in treaties can never become the subject of adjudica- 
tion by the courts. The enforcement of these provisions, 
from the necessity of the case, depends upon the good faith 
of the Government. 

The rule on this subject is well stated by the Supreme 
Court of the United States in ex parte Cooper, 143 U.S. 
Rep., 472. This was a case involving the jurisdiction of the 
United States over the waters of Behring Sea. At page 501 
the Supreme Court refers with approval to a previous deci- 
sion in United States v. Rauscher (119 U.S. 407, 418), as 
follows : — 

" Mr. Justice Miller, delivering the opinion of the 
court, quoted from the Head-Money cases, 112 U.S., 580 
the following language as determinative of the principle upon 

* De Lima v. Bickvell, 182 U.S. 1. 

t U.S. Treaties and Conventions, ed. 1889» p. 714. 
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which the court proceeded : ' A treaty is primarily a compact 
between independent nations. It depends for the enforce- 
ment of its provisions on the interest and the honour of the 
Governments which are parties to it. If these fail, its infrac- 
tion becomes the subject of international negotiations and 
reclamations, so far as the injured party chooses to seek 
redress, which may in the end be enforced by actual war. It 
is obvious that with all this the judicial courts have nothing 
to do and can give no redress. But a treaty may also contain 
provisions which confer certain rights upon the citizens or 
subjects of one of the nations residing in the territorial limits 
of the other, which partake of the nature of municipal law, 
and which are capable of enforcement as between private 
parties in the courts of the country. An illustration of this 
character is found in treaties which regulate the mutual 
rights of citizens and subjects of the contracting nations in 
regard to rights of property by descent or inheritance, when 
the individuals concerned are aliens. The Constitution of 
the United States places such provisions as these in the same 
category as other laws of Congress, by its declaration that 
" this Constitution and the laws made in pursuance thereof, 
and all treaties made, or which shall be made, under authority 
of the United States, shall be the supreme law of the land." 
A treaty, then, is a law of the land, as an Act of Congress is, 
whenever its provisions prescribe a rule by which the rights 
of the private citizen or subject may be determined. And 
when such rights are of a nature to be enforced in a court of 
justice, that court resorts to the treaty for a rule of decision 
for the case before it as it would to a statute.' " 

The question then naturally arises, Are there no limits to 
the treaty-making power of the President and Senate of the 
United States? The fundamental rule for the construction 
of grants of power in the United States Constitution was 
established by the Supreme Court in Gibbons v. Ogden. 
There the court had occasion to pass upon the question 
whether different States of the Union had power to impose 
taxes or restrictions upon commerce entering their ports from 
other States of the Union. In this particular instance the 
State of New York, in order to reward Eobert Fulton and 
Robert B. Livingston for inventions which had made naviga- 
tion by steam practicable, gave to them and their heirs a 
monopoly of trade by steam-vessels within the waters of the 
State of New York. The Supreme Court held that this grant 
was in violation of the Constitution of the United States and 
of the clause in that instrument which confers upon Congress 
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" power to regulate commerce with foreign nations and among 
the several States." In disposing of this controversy the 
Supreme Court used the following language* : — 

" The subject is transferred to Congress, and no exception 
to the grant can be admitted which is not proved by the 
words or the nature of the thing." 

In the Constitution itself there is no restriction in words 
upon the treaty-making power. No doubt some restriction is 
to be implied from the nature of the case. A treaty with a 
foreign Government must of necessity relate to some matter 
which is a proper subject of international regulation. It 
could not, for example, be contended that it would be com- 
petent for the United States to make a treaty with Prance or 
Germany by which, in contravention of the laws of the several 
States of the Union, it should be provided that the suffrage 
should be conferred upon citizens of the foreign country 
immediately upon their entering the United States. To use 
again the language of the Supreme Court in the case of De 
Geofroy v. Riggs\ : — 

" The treaty-power, as expressed in the Constitution, is in 
terms unlimited except by those restraints which are found in 
that instrument against the action of the Government or of 
its departments and those arising from the nature of the 
Government itself and of that of the States. It would not be 
contended that it extends so far as to authorize what the Con- 
stitution forbids, or a change in the character of the Govern- 
ment or in that of one of the States, or a cession of any portion 
of the territory of the latter without its consent. But with 
these exceptions it is not perceived that there is any limit to the 
questions which can be adjusted touching any matter which 
is properly the subject of negotiation with a foreign country." 

It will be evident from what has been said that the courts 
of the United States on this subject have spoken with no 
uncertain sound. Nor can there be any question under the 
Constitution of the United States that it is both the power 
and the duty of the President to enforce the provisions of 
treaties which have been lawfully ratified by the Senate. 
Article 2, section 3 of this instrument provides : "He (the 
President) shall take care that the laws be faithfully exe- 
cuted." The power is co-extensive with the grant. 

There is one limitation, however, to which attention must 
be drawn. At an early period of our judicial history it was 
held that in criminal jurisprudence there was no common law 
of the United States which could be enforced by indictment 

* 9 Wheaton, 215. * 188 U.S., 258. 
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in the Federal Courts.* In the States, however, it was held 
. that the principles of the English common law had been 
adopted by them not only in matters of civil but of criminal 
jurisprudence. 

It would have been in the public interest if the Federal 
Courts had held that, in the absence of special legislation 
prescribing a different penalty, the violation of an Act of 
Congress or of a treaty made by the President and ratified by 
the Senate should constitute a misdemeanour indictable in 
the Federal Courts and punishable by fine and imprisonment. 
Such a rule would have enabled the courts of the Union to 
give effect to the provisions of treaties by indictment as well 
as by civil suit. Congress, however, has power to enact 
legislation which shall enable the Federal Courts to punish 
by indictment a violation of the rights of aliens conferred by 
treaty. This was expressly held by the Supreme Court in 
Baldwin v, Frank$\ : — 

" That the United States have power under the Constitu- 
tion to provide for the punishment of those who are guilty of 
depriving Chinese subjects of any of the rights, privileges, 
immunities, or exemptions guaranteed to them by this treaty 
we do not doubt." 

The remaining question to which I desire to draw your 
attention relates to the duty of Congress in reference to the 
enforcement of the provisions of a treaty. For example, 
when a treaty provides for the payment of money by the 
United States in satisfaction of the claims of foreign subjects, 
what is the position of Congress in the matter ? The con- 
troversy on this subject first arose in reference to the pro- 
visions of thtf treaty negotiated by John Jay, the first Chief 
Justice of the United States, during President Washington's 
Administration. This treaty provided for the payment by the 
United States to British subjects of an indemnity for certain 
wrongs which had been inflicted upon them. The treaty was 
ratified by the Senate. A Bill was introduced in the House 
of Kepresentatives to provide for the payment. It is obvious 
that in all free Governments it is an essential condition that 
money shall be appropriated from the Treasury and paid out 
by the fiscal officers, only in obedience to an act of the Legis- 
lature. On this ground it was contended that the House of 
Bepresentatives was not bound to give effect to the provisions 
of the treaty. Party feeling ran high. War was then raging 
between France — the old friend of the American Bepublic — and 

* United State* v. Rudeon, 7 Crunch Rep., 82 (1812). 
+ 120 U.S., 679. 
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Great Britain. Many Americans sympathized with France. 
The feeling of gratitude for the aid rendered by Prance in 
the war of the Revolution was strong. It is not surprising 
that many Americans should have felt it wrong to do 
anything which might be construed as giving aid and comfort 
to Great Britain under such circumstances. The historic 
argument on this subject was made by a member of Congress 
from Massachusetts, Fisher Ames. He was one of the lead- 
ing men of his time. His works have been collected in two 
volumes. Everything else that he wrote will probably be for- 
gotten, except by the antiquarian, but his appeal on this 
subject is a masterpiece, and has the almost unique distinc- 
tion of having excited such emotion in members of Congress 
who heard it that one of the Opposition rose at its conclusion 
and moved that the vote might be postponed, in order that 
members might not cast their votes too much under the 
influence of the speech. It was successful, however, and its 
arguments are just as convincing to-day as they were in 1796. 
After showing that under the Constitution the House of 
Representatives had no part in the making of the treaty or in 
its ratification, he goes on to say * : — 

" A treaty is a bargain between nations binding in good 
faith. And what makes a bargain ? The assent of the con- 
tracting parties. We allow that the treaty-power is not in 
this House. This House has no share in contracting, and is 
not a party. In consequence the President and Senate alone 
may make a treaty that is binding in good faith. 

" If we choose to observe it with good faith our course is 
obvious. Whatever is stipulated to be done by the nation 
must be complied with. Our agency, if it should be requested, 
cannot be properly refused, and I do not see why it is not as 
obligatory a rule of conduct for the Legislature as for the 
courts of law." 

And then he warns the House, and the warning is just as 
much needed to-day as it was a century ago : — 

" Objections that proceed upon error in fact or calculation 
may be traced and exposed. But such as are drawn from the 
imagination, or traced to it, return to domineer over the 
mind after having been banished from it by truth." 

And he adds : — 

" If both parties be not obliged, neither is obliged. It is 
no compact, no treaty. This is the dictate of law and 
common-sense, and every jury in the country has sanctioned 
it on oath. It cannot be a treaty yet no treaty, a bargain and 

* Fisher Ames Works, vol. 2, pp. 43, 44, 47. 
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yet no promise. If it is a promise, I am not to read a lecture 
to show why an honest man will keep his promise. ... No 
less impossible that we should desire to assert the scandalous 
privilege of being free after we have pledged our honour." 

I regret to say that the United States have not always been 
loyal to the principles thus stated. There are instances in 
American history in which Congress has failed to pass laws 
necessary to enforce or protect rights conferred by treaties which 
have been lawfully made and have therefore become the supreme 
law of the land. Such failure is a just cause of complaint by 
the foreign Power, and every true American should see to it, so 
far as in him lies, that no such failure occur in the future. 

One other proposition in this connection remains to be 
considered. The Constitution of the United States, as has 
been shown, declares that the treaty is the supreme law of 
the land. In one of the ablest arguments that was ever made 
by that great advocate who now is chairman of the delegation 
from the United States to the second Hague Conference, Mr. 
Choate, he contended that this clause meant that the treaty 
once made could only be changed by the same power that 
made it, that is to say, by the President, with the advice and 
consent of the Senate. This contention did not prevail. In 
the Chinese Exclusion Cases,* the Supreme Court of the 
United States felt itself obliged to hold that however just 
might be the grievance to a foreign nation, even amounting, 
as was conceded, to a casus belli, yet the treaty had no greater 
force than an Act of Congress, and, consequently, that an Act 
of Congress could change it. This after all is holding that it is 
within the power of a nation to violate its solemn obligations. 
Such power exists, and must be reckoned with. But the 
obligation of honour and duty remains. To inculcate this 
obligation is a part of that campaign of education which 
William L. Wilson declared was, in a country of universal 
suffrage, a continuing duty. 

Mr. Justice Hodgins (Judge of the District Court of 
Admiralty, Toronto) : Lord Justice Kennedy, Ladies and 
Gentlemen, — I think the Conference must accept the exposi- 
tion of the law governing the United States in regard to the 
Treaty-making power of the President by and with the advice 
and consent of the Senate, given by the learned author of the 
paper, and his statement made on page 148 : " My object in 
this paper is to maintain that a treaty, when made by the 
* Fong Yue Ting v. United States, 149 U.S., 698. 
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President of the United States and ratified by the Senate, is 
binding upon every resident of the United States and 
every citizen of the Eepublic wherever he may be." Also on 
page 150, where he quotes from Section 10 : "No State shall 
enter into any treaty, alliance, or confederation," and also on 
page 151, where he says: "Every treaty made under the 
authority of the United States is made by the National Govern- 
ment as the direct and sole representative of every citizen of the 
United States residing in California equally with every citizen 
of the United States residing elsewhere." 

I only rise to say what my learned friend would say for 
me if I did not, to call attention to what I would term the 
more liberal policy which prevails in the relation between the 
British Colonies and Great Britain in regard to the. treaties 
which the Imperial Government makes with foreign nations. 
I have looked over the treaties from 1854, and I find that 
there has been a concession of co-ordinate sovereignty, in 
regard to assenting to treaties, granted to the self-governing 
sovereignties and Colonies equal to that possessed by the 
Imperial Power itself. The British treaties with foreign 
Powers which I have examined all acknowledge that the British 
Colonies, that is, those which are called the self-governing 
Colonies of the British Empire, have co-ordinate legislative 
sovereignty in ratifying such treaties. This power has not been 
given to the individual States of the American Union. The 
Beciprocity Treaty between the United States and Great Britain 
which was negotiated in 1854 by the father of the present Sec- 
retary of State for the Colonies, Lord Elgin, by the Premier of 
the then Canada, Sir Frank Hinks, and by Mr. Wm. L. Marcy, 
the then Secretary of State of the United States, provides 
in Article V. : " The present Treaty shall take effect as soon 
as the laws required to carry it into operation shall have been 
passed by the Imperial Parliament of Great Britain and by 
the Provincial Parliaments of those of the British North 
American Colonies which are affected by this treaty on the one 
hand and by the Congress of the United States on the other." 
That clause in the treaty was recited in the Act of Congress 
confirming the treaty, and it was also recited by the President 
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of the United States in his Proclamation of 16th March, 1885, 
bringing into effect throughout the United States this Beci- 
procity Treaty which had been negotiated the year previously. 

In 1857 a treaty made between Great Britain and France 
affecting the Fisheries question in Newfoundland provided as 
follows : — " The present Convention shall come into operation 
as soon as the laws required to carry it into effect shall have 
been passed by the Imperial Parliament of Great Britain and 
by the Provincial Legislature of Newfoundland; Her Brit- 
annic Majesty hereby engaging to use her best endeavours 
to procure the passing of such laws in sufficient time to 
enable Her to bring the Convention into operation on or 
before the first of January, 1858."* That treaty was sub- 
mitted to the legislature of Newfoundland that year ; but that 
legislature, by a respectful Besolution, showing that the effect 
of the treaty would be detrimental to the interests of Newfound- 
land, declined to ratify it, and the Secretary of State for the 
Colonies, in notifying the Governor of Newfoundland that the 
treaty could not be carried out by reason of the non-ratification 
of it by the legislature of Newfoundland, conceded that it was 
the right of that legislature to dissent from the policy which 
the Imperial Government had proclaimed in the treaty, and 
stated that the policy of the Empire was to give recognition 
to the wishes of those self-governing colonies which would be 
affected by the treaties with foreign Powers. That is the 
only treaty which was not ratified by the Colonial Legislature. 

Then in'1871 the Treaty of Washington, which also affected 
Canadian and Newfoundland interests, provided by Article 
XXXIII.: — "The foregoing Articles 18 to 25 inclusive, and 
Article 80 of this treaty, shall take effect as soon as the 
laws required to carry them into operation shall have been 
passed by the Imperial Parliament of Great Britain ; by the 
Parliament of Canada and by the Legislature of Prince 
Edward's Island on the one hand and by the Congress 
of the United States on the other,"t giving therefore, 
I should conceive, co-ordinate legislative sovereignty with 

* Hertslet's Treaties, vol. x., p. 745. 
t HerUleVs Treaties, vol. xiv., p. 1182. 
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the Imperial Parliament in affirming and ratifying the treaty 
which had been made. 

So too the Trade Treaty of Washington of 1874, a treaty 
negotiated in Great Britain by Sir Edward Thornton, the 
then British Ambassador and Mr. George Brown, ap- 
pointed on behalf of the Imperial Government to act with 
Sir Edward Thornton for that purpose, provided by Article 
XIII. : " This Treaty shall take effect as soon as the laws 
required to carry it into operation shall have been passed by 
the Imperial Parliament of Great Britain, and by the Parlia- 
ment of the Dominion of Canada on the one hand and by 
the Congress of the United States on the other.'' That Treaty 
was not ratified by the Senate of the United States, and 
therefore, it did not become operative, but the co-ordinate 
legislative sovereignty of ratifying treaties was recognised by 
both the United States and Great Britain in that treaty. 

Again in 1888 there was the Treaty of Washington negoti- 
ated in Great Britain by Mr. Chamberlain, the late Secretary 
of State for the Colonies, Sir Sackville West, the British 
Ambassador, and Sir Charles Tupper as representing Canada, 
which contained this clause : Article XVI': " This Treaty shall 
be ratified by Her Britannic Majesty, having received the assent 
of the Parliament of Canada and of the Legislature of Newfound- 
land ; and by the President of the United States by and with 
the advice of the Senate." 

Lastly, there is the treaty hetween Great Britain and 
France of 1898, and that treaty had a clause in it similar to 
the one I have just read. These distinctions between the laws 
governing the negotiation of treaties with the United States 
and the policy of Great Britain, and the recognition of that 
policy by the foreign nations with which the treaties have been 
made, show, I think, that there is a more liberal policy in the 
British system of government: than prevails in the United 
States. However, there again it is a matter of opinion, and 
my learned friend may differ from me; but I think he will 
admit that there is a very fair distribution of power recognized 
by those clauses of the different treaties which I have read. 
I thank you, Mr. President, for the courtesy you have extended 
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to me in allowing me to make these few observations. 
(Applause.) 

Mr. Lawbbncb B. Evans (Manchester) : Mr. President: 
the title of the highly interesting paper of Mr. Wheeler to 
which we have listened differs somewhat from the form in 
which it is given in the programme, because it is : " The Treaty- 
making Power of the Government of the United States in its 
International Aspect " ; and I should like to take advantage of 
this somewhat broader title to refer to one constitutional 
point which enters into the making of treaties between the 
United States and other countries. As Mr. Wheeler has 
indicated, ia our diplomatic relations a number of new ques- 
tions have recently arisen, such for instance as that with 
regard to the government of schools in California vested in 
the State government, and the right of the United States 
to admit foreign children to those schools. Reciprocity 
treaties between the United States and other nations are not 
new ; but they have been negotiated in increasing numbers of 
recent years. These treaties have raised this question: 
What control may the House of Representatives exercise over 
the provisions of treaties regulating our trade with other 
countries ? Now it is necessary to read all parts of a docu- 
ment together, and one clause of the Constitution of the 
United States provides that " all Bills for the raising of 
revenue shall originate in the House of Eepresentatives," and 
it is contended by many members of that body — whether they 
are right or not I do not undertake to say, but it is a fact — 
that any treaties which affect the scale of duty on goods 
entering the United States is an infringement of the power 
of the House of Representatives to originate Bevenue measures ; 
and I am afraid that in the present state of mind of the 
members of the House of Bepresentatives not even a Fisher 
Ames would convince them that they are wrong. If the House 
succeeds in establishing its contention, the negotiation of 
treaties between the United States and other countries would 
be much more complicated than it is now. Other nations 
realise of course that any treaties with the United States, or 
with the representatives of the Executive Departments, in 
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order to be binding are subject to confirmation by the Senate, 
but if the House of ^Representatives should succeed in estab- 
lishing its contention, nations with whom we have diplomatic 
relations would have to learn also that ^Reciprocity Treaties 
must not only be ratified by the Senate but must be confirmed 
by the House of ^Representatives. I mention this because it 
is a point that has been raised in the House of Eepresentatives, 
and I know that many of its ablest members and many 
of the members most learned in Constitutional Law believe 
that Beciprocity Treaties are an infraction of the powers of 
the House to originate Bevenue measures. (Applause.) 

Mr. B. M. Hughes (Norfolk, Virginia): Mr. President, 
it may be a little rash for anyone without preparation to take 
issue with my friend from New York, but it seems to me that 
he has given rather a wider range to the treaty power of the 
Federal Government than the Constitution contemplates. If 
I followed his paper rightly, he practically takes the ground 
that that treaty power is unlimited. It. is true there v^ere 
some qualifications introduced towards the end of his paper 
as to cases which in their nature could not be covered by 
treaty, but he does not in the paper suggest the line of thought 
as to what those cases are. Let me illustrate what I mean 
by a concrete example. Suppose the United States or the 
President with the advice of the Senate should attempt by treaty 
to cede Long Island to a foreign Power. I do not think that 
it could be successfully contended that that was a legal treaty. 
Supposing that the Jay Treaty, providing for the collection of 
debts by British subjects, had gone on and added a provision 
that a British subject suing, we will say in the New York 
Courts, for a debt should have the right even in the State 
Court to have his case tried— an ordinary common suit for 
debt — without the intervention of a jury, thus establishing a 
different rule and violating what I suppose is contained in the 
Constitution of New York, namely, a provision for a jury 
trial in such cases, I should hardly suppose that that would 
be a valid exercise of the treaty power. So that it seems to 
me after all with regard to the treaty power, even though 
there may not be any words of express reservation in connec- 
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tion with the special clause, that we must take the whole 
Constitution together and construe it all in pari materia, and 
when the Constitution is so construed I think that the treaty 
power, like the other powers, is subject to the other provisions 
of the Constitution and to the rights which are granted to the 
States by their own Constitutions. (Applause.) 

Professor Charles Noble Gregory (Iowa University) : 
The Constitution of the United States provides that all 
treaties made under the authority of the United States shall 
be the supreme law of the land and shall prevail, anything in 
the laws or Constitution of any State to the contrary not- 
withstanding, and, therefore, it seems to me that a treaty 
made by the Federal Government would be paramount, even 
though it overrode the express language of a State Consti- 
tution. I should like to refer in explanation of that to a state- 
ment made by one of the speakers at a recent meeting in Wash- 
ington of the Association of American Lawyers. He said, and \ 
I think with great force, that the several States of this 
Union had absolutely surrendered their treaty-making power to 
the Federal Government by the Federal Constitution, that they 
had no treaty-making power and that the Federal Government 
absolutely represented and controlled them in those various 
directions. Therefore, a treaty made by the proper depart* 
ment of the Federal Government is as much the treaty of any 
particular State as if made by that State itself, and is the 
treaty of the nation at large. The States have reserved 
to themselves their Executive, their Judiciary, their Legis- 
ture ; but they have reserved to themselves no diplomatic 
relations and no treaty-making powers. Those have been 
fully and absolutely surrendered to the Federal Government 
and therefore I should venture to express the belief that the 
view of my learned friend Mr. Wheeler, that the treaties of the 
United States are paramount laws whenever they conflict with 
State relations, is thoroughly in accord with the Constitution 
and with the decisions of the Supreme Court of our country./ 
(Applause.) 

Mr. Edgar H. Farrar (New Orleans) : Mr. President, 
the Government of the United States is a government of 
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delegated power ; it is absolutely sovereign within the limit 
of those powers. The States which form this Union have 
their separate powers and they are absolutely sovereign 
within their powers. I conceive the position to be this : 
that any foreign nation treating with the Government of the 
United States must know that it is a Government of limited 
power, and that when the treaty-power of the Government of 
the United States is to be exercised, it must be exercised 
within the limits of those grants of power which the Consti- 
tution concedes; and I conceive that the rule is now, and 
always will be, in this country that the treaty-making power 
of the United States Government is subject to all those 
limitations which are expressed in the Constitution of the 
United States, and also all those limitations which are 
necessarily imposed upon that Government by the nature of 
the Government itself, and the character of the powers 
granted to it by the people of the United States to be exercised. 
I do not believe that the Government of the United States can 
make any treaty which would interfere with the reserved and 
sovereign rights of the States of this Union or of the people 
of those States. I do not believe that the law of succession, 
and the law of the transmission of real estate, which are absolu- 
tely under the control of every State Government, could be 
changed by treaty ; nor that by treaty the Government 
of the United States could deprive anybody of life, liberty or 
property, or deprive a citizen of the United States of the right 
of trial by jury in a controversy with a foreigner ; or that 
the Government of the United States could give a foreigner 
rights in a State which were absolutely prohibited by the law of 
that State to its own citizens or to the citizens of another State ; 
and for those reasons I fundamentally dissent from the propos- 
ition expressed by Mr. Wheeler and Professor Gregory, and I 
believe that I speak the sentiments of a very large proportion 
of the people of the United States in expressing that dissent. 
Mr. W. P. Hamilton, K.C. (London) : Mr. President, may 
I call the attention of this Conference to another aspect of this 
question? Whatever may be the true construction of the Con- 
stitution of the United States, or the true construction of the 
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unwritten Constitution of Great Britain, the point we have to 
consider is this : First of all, whether the treaty has been 
made between two nations by the bodies or persons who, in 
accordance with the laws of those nations, have the capacity 
to make a treaty which shall be binding on their respective 
nations. Therefore, although at first sight it seems as if we 
were really considering a municipal matter, it is material in 
order to see whether a treaty is binding in honour — and that 
is the only way in which a treaty can be binding upon a 
nation — to consider whether the person or persons or bodies 
who are parties to the treaty are the persons in whom the 
treaty-making power is by the Constitution of the two countries 
reposed. Now I suppose that in every contract (and a treaty 
is a contract) the capacity of the parties to enter into the con- 
tract must be considered, and it appears to me that this 
discussion has been valuable because it has shown, I think, 
very clearly that it is important when one nation is contracting 
with another nation to see that the treaty, whatever it is, is 
a treaty which is within the power of the persons who are 
making the treaty, and I think also that we may draw the 
inference from Mr. Justice Hodgkins' valuable remarks upon 
the British practice in this matter that it would be well for 
any Power that is making a treaty with the United States, if 
there is any doubt about .the treaty- making power of the 
Executive, to put in some clause which would make the treaty 
conditional, say, upon the House of Bepresentatives in the case 
of any matter affecting revenue affirming the treaty. Mr. 
Justice Hodgkins gave us several instances in which treaties 
have been made between the United States and Great Britain 
which were made conditional in that way, on the one hand on 
receiving the assent of the Dominion Government of Canada 
and the Government of Newfoundland, and on the other hand 
on receiving the assent of the Congress and President and 
Senate of the United States. I think that this discussion is 
valuable in that way, and that the rulers of the nations ought 
to consider what matters can properly be made the subjects 
of treaties. Of course there is one exception. I suppose in 
the case of war that a treaty of Peace could, as a valid article 
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of that treaty, provide for the cession of part of the territory 
to the successful nation. Of course we have many instances 
of that kind. It is a very hard case, but one can imagine there 
might be cases of that kind in which such a treaty, although 
it might deprive a State of part of its territory, would be con- 
sidered in international law as binding and as one which ought 
to be carried out by the citizens of that country. (Applause.) 

Professor C. Noble Gregory: Mr. President, I would ask 
leave to call attention to the suggestion made by Mr. Farrar, 
that it was impossible by Treaty to interfere with the rights 
of succession as controlled by State law. Both in State and 
in Federal Courts the great majority of decisions, I think, are 
to the contrary, holding on the one hand that where a treaty 
with a foreign nation provides for the succession of a foreigner 
to either real or personal property without tax, any law by the 
State imposing a tax is absolutely void and that the foreigner 
is entitled to his rights. There has been such a decision 
in my own State of Iowa and in Illinois and California and 
similar decisions in the Federal Courts and, I think, all the 
modern cases go to that effect. 

Mr. Edgar H. Farrar : I answer that in this way. The 
power to regulate a tax on inheritances is a very different 
power to one of prescribing a different rule of inheritance or 
transmission of property than that established by the law of 
the State. If the law of the State established a rule of inheri- 
tance of real estate applicable to all of its citizens and all the 
citizens of the United States, the Congress of the United States 
could not by a treaty, and the President and the Senate could 
not by a treaty, establish in that State an entirely different 
rule of inheritance, applicable to foreigners, to that established 
by the State with regard to its own soil and its own territory. 

Professor C. Noble Gregory : May I call attention to the 
' fact that various States have passed laws providing that aliens 
should not have the right of succession to property ? Wherever 
such laws have been in conflict with a treaty I think such 
laws have been held null and void, even in the case stated, 
which is not the case of a tax but a case as to the capacity 
to take. 
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Mr. Eugene Carver (Boston) : Mr. President, I think that 
the true rule is this, and I think both sides would concede 
this : That any treaty that was made which gave to foreign 
citizens in the Courts either of the State or of the United States 
rights which were superior to those of the citizens of the 
United States would be null and void. A treaty establishing 
a change of the judicial system, whether in the United States 
Courts or in the State Courts, which should apply to foreigners 
would also be void as far as it affected any rights ; but if the 
United States made a treaty by which they guaranteed certain 
things to foreign citizens, then it might be that & burden was 
imposed on the United States which the States themselves 
were not obliged to obey. 

The Hon. President : I think it may be interesting to 
mention that the Association is now sitting in the State in 
which* the question, referred to by Mr. Farrar as to the power 
of the United States to cede the territory of one State, arose 
fifty or sixty years ago, in the adjustment of the boundary 
between Maine and Canada, and it was a matter of controversy 
for a long series of years. The Government of the United 
States before making any agreement as to how the line should 
be run, had to get the consent of the State of Maine in advance, 
and Maine appointed Commissioners who went to Washington 
and made an agreement on behalf of the State by authority of 
the legislature, and that agreement was practically the basis 
on which the United States proceeded in making the treaty, 
though it was thought fit to keep the agreement a secret for a 
number of years. (Laughter.) 

Mr. B. M. Hughes (Norfolk, Virginia) : It seems to me 
there is a clear distinction in the case of the United States 
negotiating as to a boundary, and ceding a part of a State as to 
which there is no dispute. I cannot think that the consent of 
the Senate under the treaty powers could cede a part of the 
State that had always been part of that State, and as to which 
there had never been any dispute. 

Professor C. Noble Gregory: May I call attention to a case 
which arose concerning a treaty made by the Federal Govern- 
ment with the Indians as to certain Indian land, I think in 
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North Carolina ? It was claimed to be exempt from State law 
because it was included in the treaty. The case was carried 
to the Supreme Court of the United States, and that Court laid 
down the rule that broadly the treaty over-rode any law of the 
State in the matter of the land itself claimed by the State. 
Now the fact is undoubtedly, as indicated by Chief Justice 
Baldwin, that the Federal Government did consult the State 
in the case he referred to ; but that case stands alone as 
against the overwhelming authority that the nation may by 
treaty cede the territory of a State without consulting the 
State, and that such cession will over-ride any State law and 
any' title derived from the State. 

Judge Addison Brown (New York) : Mr. President, I think 
that the language of the Constitution relating to the powers of 
Congress is clear when it says : — " That no State shall enter 
into any treaty, alliance, or confederation " ; and it is also 
clear, I think, in the passage quoted in Mr. Wheeler's paper 
from the Sixth Article : "And all treaties made or which shall 
be made under the authority of the United States shall be the 
supreme law of the land." I also think that the Secretary of 
State, Mr. Boot, stated the effect of the provisions of the 
Constitution accurately when he said : "In international 
affairs there are no States, there is but one nation, acting in 
direct relation to and representative of every citizen in every 
State " ; followed by the words : " Every treaty made under 
the authority of the United States is made by the National 
Government as the direct and sole representative . of every 
citizen of the United States." But it has been suggested, and 
I think with considerable force, that a treaty to be regarded 
as binding must be with reference to subjects which are com- 
petent to the United States to treat upon. In other words, 
the United States must have, as we. should say, jurisdiction of 
the subject-matter. That seems to me to have been clearly 
present to the mind of Mr. Boot in the passage quoted when 
he goes on to say : " It is, of course, conceivable that, under 
pretence of exercising the treaty-making power, the President 
and Senate might .attempt to make provisions regarding 
matters which are not proper subjects of international agree- 
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ment " ; that is to say, that if they are not proper subjects for 
the United States Government to negotiate about, they are not 
within its jurisdiction. That would cover, it seems to me, the 
exceptions which have been taken by the various speakers. 
If the Government of the United States as a nation has not 
jurisdiction over the particular subject so as to be able to agree 
with a foreign nation concerning it, then the treaty made 
would not be a treaty made under the authority of the United 
States ; that is to say, it would not be made upon a subject 
over which the United States as a nation has competent 
authority. If that be the meaning of that phrase, then it 
seems to me it would cover the subjects referred to. In other 
words, the treaty-making power is not a universal power over 
everything that exists in the United States, or over the laws 
of the United States, but it relates only to those subjects 
which are within the proper power of the National Government, 
and as to those matters any treaty made would govern. 

The Hon. Everett P. Wheeler: I think we are all 
agreed, in the first place, that any treaty made in violation of 
the express provisions of the Constitution would not be valid, 
and I think we are also agreed that no treaty would be valid 
which would cover a subject which was not a proper subject 
for international agreement. As to the first, there probably 
would never be any question, because the provisions of the 
Constitution are express. Certainly as to the second there is 
an undefined area. No case has ever yet been heard in our 
Courts, as far as I am aware, in which that has been defined 
by the Courts, and it remains for the Courts to define it in the 
future ; but Imay say this, that as far as the right to inherit 
real estate is concerned, it was expressly held by the Supreme 
Court in Fairfax v. Hunter and in Chirac v. Chirac, which I 
cite in my paper, that the treaty would control the State law 
with regard to the inheritance of real estate. In those cases, 
by virtue of the treaty, aliens were allowed to inherit, while 
under the law of Virginia in the one case and Maryland in the 
other they were not. 

Mr. A. D. B. Smead (Pennsylvania): If it is open for a 
non-member of the Association to tnake a remark I should 
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like to suggest that this question has been discussed ever 
since the establishment of our Constitution and is one that 
has never been, and I suppose can never be, settled by mere 
discussion. Certainly the statement which Mr. Boot has 
made in the citation which Mr. Wheeler makes in his paper 
leaves the whole matter open. It is a matter of course to say 
it would cause tension between the State and the Federal 
Government. The mere rectification of a frontier by a treaty, 
as in the question of the boundary of Maine, and the questions 
of the boundary of Alaska and of the boundary between the 
United States and Mexico, is a very different matter. The 
State of Maine had a right to all the territory up to where she 
owned it. If England owned a portion of it that portion was 
necessarily excluded. The question was, Which portion did 
England own ? and we came to a settlement, and with the 
consent of Maine, as to what was British territory. But it 
seems to me that there is another very simple rule of general 
application. The agent of a party has a right to negotiate 
upon matters within the scope of his authority. The States 
are excluded from the right of making a treaty on any sub- 
ject, but the United States Government acts for the States in 
making a treaty, and the world is bound to know what is the 
scope, and what is the extent, of the authority of the agent 
in dealing with the United States. If it should ever happen 
that the President of the Senate should undertake to carve off 
a portion of the territory of Maine then we should find the 
United States had not that authority and the Constitution 
would have to be amended. 

Mr. Geokgb D. Ayahs (Lincoln, Nebraska) : With regard 
to the observations of a previous speaker I would ask, is the 
right of a sovereign State to escheat a property right ? The 
two questions are very difficult — the simple question of whether 
something shall be done by ordinary treaty or by consent, or 
whether the territory of a State shall be taken from it and 
given to a foreign nation — because then the question would 
arise whether property could be taken from that sovereign 
State without process of law. 

The Pbesidbnt : This interesting discussion having con- 
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eluded, the only remaining paper is one by my friend Sir 
Thomas Barclay, of Paris, on the subject of "The Most- 
Favoured-Nation" clause in treaties of commerce. He is 
unfortunately not able to be here, and as I think probably 
those present would like to hear the paper I will read it. 

The President then read the following paper by Sir 
Thomas Barclay, Ph.D., LL.B. :— 

EFFECTS OF THE " MOST-FAVOUBED-NATION " 
CLAUSE IN COMMEBCIAL TBEATIES. 

The most-favoured-nation clause is one which it has 
become customary to insert in treaties of commerce, pro- 
viding that, if any reductions of tariff or other advantages are 
granted by either co-contracting State to any third State, the 
other shall have the benefit of it. 

The forms of most-favoured-nation clauses vary consider- 
ably. Thus that of the Treaty of Commerce and Navigation 
between Great Britain and France of February 28th, 1882, 
runs: — "Each of the High Contracting Parties engages to 
give the other immediately and unconditionally the benefit of 
every favour, immunity, or privilege in matters of commerce 
or industry which may have been or may be conceded by one of 
the High Contracting Powers to any third nation whatsoever, 
whether within or beyond Europe." 

The British Treaty of Commerce with Honduras of 
January 21st, 1887, provides : — " The High Contracting 
Parties agree that, in all matters relating to commerce and 
navigation, any privilege, favour, or immunity whatever which 
either contracting party has actually granted or may hereafter 
grant to the subjects or citizens of any other State shall be 
extended immediately and unconditionally to the subjects or 
citizens of the other contracting party ; it being their inten- 
tion that the trade and navigation of each country shall be 
placed in all respects by the other on the footing of the most 
favoured nation " (Article I.). 

The Anglo-Boumanian Treaty of August 18th, 1892: — 
" The subjects, vessels, goods, and produce of the soil and 
industry of each of the two High Contracting Parties shall 
enjoy in the dominions of the other all privileges, im- 
munities, or advantages granted to the most favoured nation 91 
(Article I.). 



( 174 ) 

In Europe such clauses have in practice been uniformly 
treated as applying to all reductions of tariff without distinc- 
tion.* The United States interpretation, on the other hand, 
distinguishes between reductions of a general character and 
reductions made specifically in return for reductions by 
another State. The latter do not, according to this inter- 
pretation, come within the operation of the clause, and a 
co-contracting State is only entitled to obtain extension of 
them to itself by granting similar concessions. In other 
words, concessions to any co-contracting State are only allowed 
gratuitously to a third co-contracting State, when nothing is 
given for them, the clause not covering advantages granted 
in return for advantages. 

In a dispatch of July 17th, 1886, to the American Minister 
in China, Mr. Bayard explained the American view in the 
following terms : — 

"In its commercial aspects the expediency of an un- 
qualified favoured-nation clause is questionable. The tendency 
is towards its formal qualification, by recognizing in terms, 
what most nations hold in fact and in practice, whether the 
condition be expressed in the clause or not, that propinquity 
and neighbourliness may create special and peculiar terms of 
intercourse not equally open to all the world ; or by providing 
that the most-favoured treatment, when based on special or 
reciprocal concessions, is only to be extended to other Powers 
on like conditions." t 

This is still the United States view, as is set out in a 
luminous article in the November (1905) number of the North 
American Review, on " Alternative of Eeciprocity Treaties, or 
a Double Tariff," by Mr. John Osborne, chief of the Bureau 
of Trade-Belations, State Department, and late Secretary of 

* Special arrangements, based on geographical contiguity, might 
nevertheless, and with reason, be held not to be of general application. 

f See Wharton's Digest of the International Law of the United 
States, sec. 134. It is interesting to recall the interpretation by the 
United States Government of the 8th Article of the Convention for the 
cession of Louisiana, providing that after the expiration of twelve years 
from the date of that Treaty, the ships of France should be treated upon 
the footing of the most favoured nations in the ports of the ceded terri- 
tory. It was contended by France that this was an absolute agreement, 
irrespective: of the conditions upon, which favours were granted to other 
nations, and that, therefore, when a favour should be granted to another 
nation for a consideration (reciprocal or otherwise), or upon a condition, 
France' was entitled to enjoy the same favour without consideration or 
condition. This was denied by the United States. The claim was 
abandoned by France in the Treaty of 1881 (Bancroft Davis, Treaties of 
the United States, 1878, p. 127). 
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the Reciprocity Commission, a gentleman eminently com- 
petent to describe the contemporary American standpoint. 
Mr. Osborne maintains that " it is evident that the gratuitous 
extension to third Powers of commercial advantages exchanged 
in reciprocity between two countries is absolutely inconsistent 
with the true principles of reciprocity as understood in the 
United States ; it would not only seriously impair and even 
tend to destroy the value of the original grant, but it would 
also involve duty reductions upon the entirety, or, at least, 
the bulk of importations from the world, of the articles of 
merchandise affected, thus constituting a serious sacrifice in 
national revenues." 

This is an argument of policy, and not one, properly 
speaking, of interpretation or construction. No strictly 
juridical argument can be urged in support of the American 
view. Whether a reduction "bought," as it were, by a 
counter-reduction is affected by a " most-favoured-nation " 
clause depends, from a juridical point of view, solely on the 
wording of the clause. 

There seemed to be a possibility that this would become 
the .judicial attitude in America under the decision of the 
United States Supreme Court in Bartram v. Robertson, in 
which the Supreme Court held that brown and unrefined 
sugars, the produce and manufacture of the Island of St. 
Croix, a Danish possession, were not exempt from duty under 
the Treaty with Denmark, though similar goods from the 
Hawaiian Islands were thus exempt. The first Article of the 
Treaty with Denmark provided that the contracting parties 
should not grant " any particular favour " to other nations, 
in respect to commerce and navigation, which should not 
immediately become common to the other party, who should 
enjoy the same freely if the concession were freely made, and 
upon allowing the same compensation if the concession were con- 
ditional. Article IV. provided that no higher or other duties 
should be imposed by either party on the importation of any 
article of its produce or manufacture, into the country of 
the other party, than were payable on like articles, being the 
produce or manufacture of any other foreign country. The 
Supreme Court held that — " These stipulations, even if con- 
ceded to be self-executing by the way of a proviso or exception 
to the general law imposing the duties, do not cover con- 
cessions like those made to the Hawaiian Islands for valuable, 
consideration. They were pledges of the two contracting 
parties, the United States and the King of Denmark, to each 
other, that in the imposition of duties on goods imported into. 
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one of the countries which were the produce or manufacture 
of the other, there should be no discrimination against them 
in favour of goods of like character imported from any other 
country. They imposed an obligation upon both coun- 
tries to avoid hostile legislation in that respect. But they 
were not intended to interfere with special arrangements 
with other countries founded upon a concession of special 
privileges." 

The last sentence in the above quotation might have 
been more explicit, but the general tenor of the judgment 
seems favourable to a strict application of the tenor of the 
clause. 

The subject a few months later came up again in the same 
Court in Whitney v. Robertson (Supreme Court of the United 
States, 1887, 124 United States, 190), when the official view, 
on the contrary, was strongly endorsed. The plaintiffs in the 
new action were merchants doing business in the city of 
New York. They imported a large quantity of sugars, pro- 
duce of the island of San Domingo, similar in kind to sugars 
produced in the Hawaiian Islands, which were admitted free 
of duty under a treaty with the Government of the latter. 
This treaty provided for the importation into the United 
States, free of duty, of various articles, " the produce and 
manufacture of those islands, in consideration, among other 
things, of like "exemption from duty, on the importation into 
that country, of sundry specified articles which are the pro- 
duce and manufacture of the United States." The first two 
Articles of the treaty, which recited the reciprocal engage- 
ments of the two countries, declared that they were made in 
consideration " of the rights and privileges " and " as an 
equivalent therefor,'- which the one conceded to the other. 
The plaintiffs relied for a like exemption of the sugars im- 
ported by them from San Domingo upon Article IX. of the 
Treaty with the Dominican Eepublic, which is as follows : No 
higher or other duty shall be imposed in the importation into 
the United States of any article of growth, produce, or 
manufacture of the Dominican Eepublic, or of her fisheries ; 
and no higher or other duties shall be imposed on the im- 
portation into the Dominican Eepublic of any article the 
growth, produce, or manufacture of the United States or 
their fisheries, than are or shall be payable on the like articles^ 
the growth, produce, or manufacture of any other foreign 
country, or its fisheries." Counsel for the plaintiffs con- 
tended that the omission from the Treaty with the Eepublic of 
San Domingo of the Danish- American distinction between free 
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concessions, and concessions upon compensation, precluded 
any concession in respect of commerce and navigation by the 
United States Government to another country without that 
concession being at once extended to San Domingo. The 
Supreme Court, however, held that the absence of this pro- 
vision did not change the obligations of the United States ; 
that Article IX. of the Treaty with San Domingo was " sub- 
stantially like Article IV. in the Treaty with the King of 
Denmark. " It was a pledge by the contracting parties that 
there should be no discriminating legislation against the im- 
portation of articles which were the growth, produce, or 
manufacture of their respective countries, in favour of articles 
of like character imported from any other country, but " it 
had no greater extent." " It was never designed to prevent 
special concessions, upon sufficient considerations, touching 
the importation of specific articles into the country of the 
other." " It would require the clearest language to justify a 
conclusion that the United States Government intended to 
preclude itself from such engagements with other countries, 
which might in the future be of the highest importance to its 
interests." 

With all respect to the great authority of the decisions of 
the United States Supreme Court, the language of the Treaty 
in question seems of the clearest, and diametrically opposed 
to its ruling. 

The Treaty regulating the trade relations between Great 
Britain and the United States (July 3rd, 1815), continued in 
force and reported in an official return to the British Parlia- 
ment, Commercial No. 9, 1908, to be in operation between the 
two countries down to July 1st, 1908, is practically in the 
same terms, providing that " no higher or other duties shall 
be imposed on the importation into the territories of His 
Britannic Majesty in Europe of any articles of growth, pro- 
duce, or manufacture of the United States, and no higher or 
other duties shall be imposed in the importation into the United 
States of any articles, the growth, produce, or manufacture of 
His Britannic Majesty's territories in Europe, than are or shall 
be payable on the like articles, being the growth, produce, or 
manufacture of any foreign country" (Article II.). 

This, I say, is practically the same wording as that which 
the United States Supreme Court holds not to cover special 
reductions made in return for special privileges. 

The form adopted in the Treaty between Great Britain 
and Uruguay of July 15th, 1899, leaves nothing to construc- 
tion ; it specifically restricts the application of the clause : — 

12 
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" It was also agreed that the stipulations contained in the 
Treaty which is to be renewed do not include cases in which the 
Government of the Oriental Republic of Uruguay may accord 
special favours , exemptions, and privileges to the citizens or pro- 
ducts of the United States of Brazil, of the Argentine Republic, 
or of Paraguay in matters of commerce. Such favours cannot 
be claimed on behalf of Great Britain on the ground of most- 
favoured-nation rights as long as they are not conceded to 
other States. It is, nevertheless, understood that the said 
special favours, exemptions, and privileges shall not be capable 
of application to products similar to those of Great Britain, 
nor be extended to navigation." 

The same may be said of the Franco-German Treaty of 
Frankfort (May 10th, 1871). Article II. of that Treaty pro- 
vides as follows : — 

" The treaties of commerce with the different States of 
Germany having been annulled by war, the French and 
German Governments will base their commercial relations 
upon the system of reciprocal treatment on the footing of the 
most favoured nation. 

" This rule shall not apply, however, to the favours which 
either of the contracting parties, by commercial treaties, has 
granted or shall grant to States other than the following : — 
England, Belgium, Holland, Switzerland, Austria, and 
Bussia 

" Nevertheless, the French Government reserves to itself 
the faculty to establish on German vessels and their cargoes 
tonnage and flag duties, under reserve that these duties shall 
not be higher than those which are imposed upon vessels and 
cargoes of the above-mentioned nations." 

The German-Austro-Hungarian Treaty of Commerce of 
December 6th, 1891, amended and completed by that of 
January 25th, 1905, provides that no more favourable con- 
ditions in respect of " import, export, or transit " duties shall be 
granted by either contracting party to a third Power than are 
accorded to the other party, and that any concessions of this 
kind made to a third Power shall at once be applied to the other 
(Art. II.), any dispute relating to this provision to be referred 
to arbitration (Art. XXIII.). This seems equally clear in the 
contrary sense. 

In Europe the American view has found some supporters 
in theory. Thus the distinguished French writer, M. Haute- 
feuille, in answer to the question of whether the condition of 
being treated as the most favoured nation only carried the 
advantages existing at the time of the signature of the Treaty, 
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or comprised those which should be subsequently conceded to 
another State, answered that the clause must be considered 
as implying everything that existed at the moment when 
signed, but that it could not be considered to extend to any- 
thing later in date.* Prof. F. de Martens considers that a 
distinction must be made between cases in which a commercial 
advantage is granted purely and simply, and cases in which 
there is simply an exchange of bons procedes or a dedommage- 
merit. " In the former alone have other States a right to 
claim the same advantage. To grant it in the second would 
be contrary to the principle of the reciprocity of commercial 
obligations." t 

It is evident that it will be necessary in future treaties of 
commerce to be careful to provide against the possibility of a 
construction which might frustrate the very objects for which 
most-favoured-nation clauses are resorted to, namely, to pre- 
vent any third Power from enjoying special advantages. Mean- 
while, the interest of stable international relations requiring 
that the sense of the existing terminology of the clause should 
be defined, this Association might adopt the following resolu- 
tion or view on the subject : — 

"Whereas any varying interpretation of the most-favoured- 
nation clause gives rise to instability in the trade relations of 
co-contracting countries, it is suggested that any State holding 
itself to be aggrieved by any such varying interpretation 
should be entitled to cite the co-contracting party before the 
Hague Court, and that the jurisdiction of the said Hague Court 
in all such matters should be accepted without reservation." 

The President : I much regret that our valued member, Sir 
Thomas Barclay, is not here with us to-night to read the paper 
which I have now read for him ; but I am quite sure I shall 
be interpreting rightly the feeling of the Conference, both 
with reference to his paper and the paper read by Mr. Wheeler, 

* Histovre des Origines, &c. (1858), ii. pp. 800, 801. 

t Droit International (1886), ii. p. 322. " At the present day, when 
national interests are so tangled and complex," says M. Lehr, "it is 
always a serious matter to bind oneself in advance by a clause which is 
vague and general, and the eventual bearing of which cannot be esti- 
mated. There have been several instances in the course of the last few 
years in which a Power in the negotiation of a Treaty has been under the 
necessity of refraining from granting concessions, because, being extended 
by virtue of the clause, without any compensation whatever, to a whole 
series of other countries, they would have been disastrous to the national 
industry." — See Ernest Lehr, Revue de Droit International, 1893, 
p. 815. 
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when I say that we accord to both gentlemen our hearty 
thanks for their invaluable contributions. (Applause.) 

The Conference adjourned at 10 p.m. 



THIRD DAY'S PROCEEDINGS. 
Satubday, August 81st, 1907. 

The Conference reassembled at 10 a.m., the President 
taking the chair. 

Mr. G. G. Phillimobe read the minutes of the previous 
day's proceedings which were approved and signed by the 
President. 

Mr. Phillimobe : On behalf of the Council I have to 
announce that the following appointments have been made : — 
To be a member of the Executive Council, M. Gaston de 
Leval ; to be members of the Council : — Dr. Victor Schneider, 
of Berlin ; the Hon. Charles F. Libby, Portland, Maine ; Mr. 
J. Parker Kirlin, New York, and Mr. Eugene Carver, Boston. 

The Honobaby Pbesident (Chief Justice Simeon E. 
Baldwin) then read the following paper : — 

THE LIMITS OP ACTIVE INTEBVENTION BY A 
STATE TO SECURE THE FULFILMENT OF CON- 
TBACTS IN FAVOUR OF ITS OWN CITIZENS 
ENTERED INTO BY THEM WITH OTHER STATES. 

A contbact with a sovereign State is a very different thing 
from a contract with a private individual. The obligation 
may be the same ; the remedy for enforcement never is. 

Whoever in such a way gives credit to a sovereign Power 
knows that he cannot, without its consent, sue it for any 
breach of contract before the ordinary tribunals of justice. 
He trusts to its good faith. 
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This fact can hardly fail to have an important influence 
in determining the extent and nature of the contract, particu- 
larly with respect to the consideration moving from the 
individual to the State. Nothing of value is easily parted 
with, neither the return of which nor compensation for a 
neglect to return can be made the subject of a legal demand 
before a court. 

Especially is this true when one contracts with a foreign 
Government. He may have perfect confidence in a pledge of 
the public faith made to him by his own country. He is in a 
position to rely on a public sentiment, with which he is fami- 
liar, and of whose strength he is assured. But he who 
lends or sells to a foreign sovereign is surrounded by no such 
protection. If he does not receive what was promised, and 
goes to his debtor to complain, he is a stranger in a strange 
land, and can expect little of popular sympathy. 

There may be a means provided by law for prosecuting 
his claim by legal proceedings. In such case, if not an 
unfair one, he must pursue it, whatever may be involved of 
delay, and however the processes of the tribunal differ from 
those to which he may be accustomed at home.* But if the 
final judgment be adverse, must he submit ? Such is, no 
doubt, the duty of the plaintiff in an ordinary suit. He has 
chosen to submit his cause to a certain tribunal. It is fair 
to hold him to abide by its decision. The holder of a claim 
against a sovereign Power does not occupy exactly this 
position. He has no choice of remedies. He has no right to 
abstain from suing, unless ready to abandon his demand. 
He must sue, and sue before foreign magistrates who owe 
their appointment to the very Government which he is accu- 
sing of injustice. 

In view of these considerations, if unsuccessful in obtaining 
satisfaction, he will naturally turn to his own country for its 
friendly assistance. How far can it properly go in that 
direction ? 

Undoubtedly it can render its good offices by bringing his 
demand, through diplomatic channels, to the notice of the 
other sovereign. Can it also, after making for itself an inves- 
tigation which convinces it that the claim is just, intimate 
that, should satisfaction not be made, it would be deemed an 
unfriendly act ? Such an intimation would, of course, carry 
with it the implication that in the event named resort might 
be had to force. 

* See Moore, International Law Digest, vi., §. 986. New Hamp- 
shire y. Louisiana, 108 U.S. Reports, 76, 90. 
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That force may be used, under some circumstances, by a 
.sovereign or under his authority, for the collection of debts 
due to his subjects from a foreign Power has been acknowleged 
ever since international law first took on scientific form. Re- 
prisals are expressly sanctioned by Grotius, notwithstanding 
the claim to be thus satisfied has been submitted to the courts 
of the Government in default and by them pronounced 
unfounded.* Yattel commends them as more humane than 
war, recognizing the right of a State to protect its subjects by 
resort to either, f 

The modern practice of nations is less favourable to the 
grant of letters of marque and reprisal. They have fallen 
under the weight of the Declaration of Paris. The force 
which, in cases of the nature mentioned, a Government will 
exert will be apt to take the shape of a commercial blockade, 
or the temporary occupation of territory, or appropriation of 
public revenues.! 

Has the time come for new rules narrowing more closely 
still the range of acts open to a Government interposing to aid 
its subjects in collecting debts justly due from a foreign 
Power ? 

It is a sound rule that a man ought not to be the judge in 
his own cause. Only because there is no higher power to 
which to appeal can we defend the ethical right of a nation 
to pass finally upon its o^n rights and obligations. It is not 
claimed for the Hague Tribunal that it is a higher power than 
nations that may submit their controversies to its determina- 
tion. It is not claimed that the award of any international 
commission of arbitration carries any other obligatory 
sanction than that of public opinion. But public opinion has 
taken on a new form in recent years. There has arisen a 
public opinion of the world. It has come into being as the 
result of the closer and quicker communication between all 
lands, which is due to modern uses of steam and electricity, 
and to the incidental extension of the power of the Press. 

If all nations were equally sensitive to this new force of 
world opinion, the problem would be a simpler one. But it is 
strongest where, as respects the subject now uuder considera- 
tion, it is least needed. That Great Britain should fail to 
obey a judgment of the Hague Tribunal, or an award of 
arbitrators to which she was a party, is unthinkable; but 

* De Jure Belli ac Pacts, 3, 2, 5. Cf. Ibid. 1, 5, 2, and 2, 25, 1. 
+ Droit International, ii., 18, §§ 347, 254. U.S. v. Diekelman, 92 
U.S. Reports, 250, 524. 

I See Merignhac, TraiU de Droit Public International, i., 297. 
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such a default on the part of one of the lesser American 
Republics would excite no great surprise. In the one case we 
should have a nation peculiarly conversant with world 
opinion, frankly susceptible to its influences, and possessed 
of ample means instantly to discharge any pecuniary obli- 
gation. In the other, we should have a nation removed by its 
situation and social conditions from close touch with world 
opinion, of slender means, and with its revenues probably 
largely anticipated by pledges to special uses. 

The sources of international law are to be found in certain 
principles and in the general practice of nations with respect 
to the application of those principles. 

One principle, theoretically incontestable, is that every 
independent Power is as sovereign as any other, and is as 
fully entitled to the immunities incident to sovereignty. But 
in the application of this principle history must convince us 
that discriminations have been often made, and so often as to 
raise no unfair presumption that there are cases in which 
they may be made without international injustice. 

Freedom of contract is in general a right of the individual 
in civilized society, but there are exceptions, as in the case of 
minors and seamen, which are universal. Freedom from 
external compulsion, as to the payment of private claims, may 
be in general a right of a sovereign State, and yet this rule of 
international justice may have its exceptions when otherwise 
international justice cannot be obtained. 

The promises to pay of a man deeply and hopelessly 
indebted are seldom to be depended upon. A Government 
with an illiterate people and an empty Treasury, too weak to 
enforce the collection of a heavy tax and far removed from 
the currents of world opinion, is also not to be expected to 
admit with perfect candour or to discharge with entire 
fidelity its obligations to its creditors.* It seems not unrea- 
sonable to say that a sovereign Power, under such conditions, 
cannot expect to be treated by other sovereigns as if they 
were convinced that it was ready to do whatever it might be 
satisfied would be fair and right. 

A mode of reconciling theories of sovereignty with the calls 
of justice has become possible during the past century, which 
never before existed. It is the submission of matters which 
diplomacy cannot adjust either to arbitration or to the Hague 
Tribunal. The suggestion that a defaulting sovereign can be 

* Even should it consent to enter into an arbitration, the temptation 
not to carry it forward in the proper spirit is necessarily strong. See 
Columbia v. Gauca Co., 190 U.S. Reports, 524, 627. 
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put to the alternative of allowing a claim of a foreign creditor 
which he declines to pay to be made the subject of such a pro- 
ceeding, or of suffering such force as the sovereign of that 
creditor thinks proper to bring to his aid, has much to recom- 
mend it. It is a practical solution of a question of great 
delicacy. The Conference now in session at The Hague has 
approached its consideration with the care demanded both 
by its intrinsic merits and the official support which it has 
there received. 

It is of course a corollary to the doctrine that, were such 
a submission to arbitration in any form to be made, and then 
a refusal to execute the award of judgment should follow, 
force to compel its execution could be justly used. 

It is to be remembered that the weakest nation can 
always do much to guard itself from undue pressure in this 
respect by insisting on the incorporation in every contract 
which it makes of a provision that any claim for its breach 
shall be exclusively and finally determined in its own courts, 
and then providing courts that are competent and impartial. 

Venezuela adopted this policy, in part at least, many 
years ago. She has been accustomed to enter into no written 
contract unless it contains a stipulation of this general 
description : "All doubts and controversies which may arise 
with respect to the interpretation and the execution of 
this contract shall be decided by the tribunals of Venezuela 
and in conformity with the laws of the Bepublic, and shall 
never be the subject of international reclamation." Her Consti- 
tution of 1901 provides that the latter prohibition shall be 
considered as incorporated, whether expressed or not, in 
every contract relating to the public interest. 

Whatever may be the force of this Constitutional provision, 
it seems reasonable to hold parties consenting to an express 
contract, which confines them in case of a breach to such 
remedies as the forum of the defendant may offer, to have 
waived any other, providing always that such remedies are to 
be- had in tribunals fairly and justly administered.* While 
the nation to which the creditor claiming under such a 
contract may belong could not be disabled by his act from 
pressing his claim through diplomatic channels or otherwise, 
it would not be likely to do so, nor, should it be, in conse- 
quence of its action, referred to an international tribunal for 
examination, would that tribunal fail to give the proviso 

* See the umpire's decisions as to this point in the Beport of the 
doings of the United States and Venezuela Claims Commission of 1903, 
pp. 237, 275, 322, 425, 432, 506. 
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great weight in determining whether the claimant was entitled 
to relief. 

On the other hand, should the remedy in the courts of the 
debtor State be plainly illusory or weighted by oppressive 
conditions, the special contract would not and ought not to be 
of binding force. Thus when Venezuela, in 1878, established 
a Court of Claims, she provided that if it clearly appeared 
before it that any claimant had exaggerated his injuries, he 
should lose his case and incur a fine of from five hundred to 
three thousand dollars or be imprisoned from six months to 
two years. To invite a foreign suitor before such a court 
reminds one too forcibly of the fable of the spider and the fly.* 
In the pithy language of a dispatch from an American Secre- 
tary of State, " a claimant in a foreign State is not required 
to exhaust justice in such State, when there is no justice to 
exhaust."t 

Intervention has often been refused when solicited by 
holders of Government securities issued for public loans. 
There seems sound reason for this. The creditors are gener- 
ally numerous, and the sums at stake large. The loan was 
probably taken at a heavy discount, and the money put where 
it has brought no return and cannot be recovered. One who 
invests his funds in such a manner may fairly be left to abide 
the risk he has assumed.! 

That rule of fair-play which forbids, under ordinary 
circumstances, several persons to fall upon one is peculiarly 
applicable to propositions to combine several Powers against 
another for the purpose of insisting on the payment of claims 
which are not a matter of joint concern. Such combinations 
also directly threaten the peace of the world by opening a 
door, less easily to be closed, to the occupation of the terri- 
tory of the defaulting State by several other States having 
independent political interests. 

A striking instance of this was furnished by the convention 
between France, Great Britain, and Spain, of October, 1861, 
to force Mexico to pay claims due to the subjects of each. 
Each Power sent over an army of occupation, but with very 
different instructions. France told the commander of her 
forces that among his duties were to aim to prevent the 
United States from monopolising the trade of the continent 
and to re-establish the prestige of the Latin race in America. 
Great Britain and Spain were not disposed to remain parties 

* See Moore, International Law Digest, vi., 294, 297-809, 691-698. 
+ Ibid, vi., 677. 
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to an expedition thus bearing a marked political character, 
and soon evacuated the Mexican territory, leaving France 
unprotected against the indignation of the United States, 
which was manifested as soon as the close of their civil war 
left them in a condition to express it with proper force.* 

It is generally considered a breach of professional ethics 
for a lawyer to abandon a case, if in the course of it he 
comes to the opinion that his client is in the wrong. Right or 
wrong, a suitor is entitled to the benefit of the proper rules of 
procedure, known only to those learned in the law, and he is 
also in a position where to be so deserted by his counsel 
would go far to convince the court that there was no merit in 
his case. 

No such rule can be invoked by one whose Government, 
after taking up his claim on a foreign State, becomes satis- 
fied that it is groundless. On the contrary, it is the bounden 
duty of a sovereign never to use his powers to enable 
a subject to accomplish a wrong against a friendly nation. 
Even if a claim has been pronounced just by proceedings of 
international arbitration, and the nation held liable had paid it 
into the hands of the other for the benefit of the claimant, it can 
and should be withheld from him and returned to the Treasury 
where it belongs, if in any way the sovereign of the creditor 
is convinced that the award was an unjust one, and that it 
has unwittingly been made a party to a fraudulent demand, t 

The subject of discussion is one which mainly concerns 
the American continents. European creditors of European 
Governments (Turkey excepted) do not expect the serious 
intervention of their sovereign on their behalf. 

The majority of the American republics are States with a 
small and scattered population and undeveloped resources. 
They are naturally borrowers. On the one hand, they 
desire to place their loans at low rates, and in making con- 
tracts for public works to enjoy the advantages of good credit. 
On the other, they do not wish to submit, in the matter of 
payments from the national Treasury, to the dictation of 
foreign navies. The only great American Power is concerned 
in the question mainly from its desire to preserve both conti- 
nents, south of Canada, as the undivided seat of republican 
Governments. 

It is not surprising, therefore, that American opinion is 
divided. 

* See Calvo, Droit International, L, 887-350. 

| See La Abra Silver Mining Co. v. United States, 176 U.S. 
Reports, 428, 458. 



( 187 ) 

Dr. Calvo was disposed to deny the right of armed 
intervention in support of any private demand.* Dr. Drago, 
in his original diplomatic Note of 1902, limited his formal 
objections to it to the case of public debts of a contractual 
nature t; and the President of the United States, in his 
Message of December, 1905, approved this position. 

It may be fairly affirmed that Oalvo's wishes as a diplo- 
matist coloured his views as a writer on international law. 
Personal indignities cannot be treated on the same footing as 
broken contracts. Dr. Drago spoke only as a Minister of 
State. President Roosevelt advocated an extension in the 
future of what had, as he insisted, been the doctrine of 
the United States in the past ; although in view of their 
dealings with Turkey and certain of the lesser American 
republics, it may certainly be questioned whether they have 
not at times pressed for the payment or security or arbitration 
of private claims upon contract in a manner which implied 
that force might follow refusal. 

At The Hague this summer the debtor and the creditor 
nations of the earth have gathered in friendly conference. 

The debtor nations have made their plea. Dr. Drago has 
been heard in opposition to the use of force in any case. 
Venezuela has given him her support. But the position 
which Venezuela has taken in respect to international arbi- 
tration since the century came in is, in itself, the strongest 
of arguments against the Drago proposals. The Hague 
Tribunal has adjudged that in 1901 Germany, in pre- 
senting the claims of German creditors, offered to submit 
them to arbitration, and that Venezuela declined. The 
Hague Tribunal also adjudged that Venezuela pay ten million 
francs to Belgian creditors, and she at first intimated that 
she would refuse to do so, although a different conclusion was 
announced after Belgium had declared that she would appeal 
to the Powers. Even Venezuela's next friend among the 
nations, the United States, in agreeing with her in 1903 for 
the submission to arbitration of claims of American creditors, 
felt themselves compelled to join in the demand of other 
Governments that a certain percentage of the Customs 
revenue of two of her ports should be monthly set apart to 
respond to what she might be adjudged to owe to foreign 
creditors. 

* Droit International, i., 851. 

f See an interesting discussion, of the views of these publicists by 
Professor Hershey in the American, Journal of International Law, i., 
27-81. 
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The grant of an attachment or sequestration of this nature 
is worthless, unless it can be executed at the demand of 
the parties for whose benefit it has been arranged. There 
can be no assurance that it will be so executed, unless their 
Governments stand behind them, ready to furnish material 
support. 

The Hague Conference, therefore, it seems to me, has 
acted wisely in accepting, in principle, the American proposals, 
and so adopting the rule, not of excluding but of limiting the 
use of force. 

Mr. W. F. Hamilton, K.C. (London) : Mr. President, as I 
am in some measure responsible for the introduction of this 
most important and interesting subject to the consideration 
of this Conference, I desire to add a few words in support, 
generally, of the most excellent paper that we have had the 
pleasure of listening to from Chief Justice Baldwin. Last 
year when I was at Buenos Ayres I had the pleasure of 
making the acquaintance of Dr. rfrago, who is the author of 
what is known as the Drago Doctrine. You may remember 
that last year there was a Pan-American Congress at Rio 
Janeiro, and one of your most distinguished statesmen — I 
refer to Mr. Elihu Boot — represented the United States at 
that Congress. In discussing the subjects of common 
interest to the nations in America, Dr. Drago took the oppor- 
tunity of pressing upon the Congress the desirability of adding 
as a corollary to the Monroe Doctrine this further doctrine. 
As I have it in his own words, I may be forgiven if I say that 
I strongly defend the Drago Doctrine, though I think I ought 
to say this, that Dr. Drago confines all he has to say to the 
question of a public debt. He draws a distinction between 
the execution of contracts between an American State and 
the -subjects of another State which are not in the nature of a 
public debt ; but the principle which he says flows naturally 
from the Monroe Doctrine is this : — " That no European 
Power has the right to enforce payment of a public debt 
incurred by an American nation by an armed intervention, 
still less by taking possession of its territory." I wrote to 
Dr. Drago telling him of this Conference and saying I was 
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quite sure the members of the International Law Association 
would be very gratified indeed if he could come here to take 
part in this discussion. I had a letter of kind appreciation 
from him, but he reminded me that he was representing his 
own country, Argentina, at the Hague Conference, which 
would prevent him from having the pleasure of being present 
here, but he sent me various papers relating to the question, 
and expressed the hope that I will let him know " what the 
result of the Conference was, and that I will send him a copy 
of the proceedings as far as they relate to this important 
question." 

Now, I am going to confine my remarks entirely to the 
question of public debts, and I desire on that question to 
support entirely the views of Dr. Drago. I will do so in a 
very short time ; but, first of all, let me call your attention to 
the nature of a public debt. We will say Venezuela borrows 
money in the European market. We know what the process 
is. It goes to certain financiers, or financial syndicates, or a 
Banking House, and says:— "We wish to borrow money; 
will you act as the issuing house and get it for us ? " We 
know certain commissions have to be paid, and we know that 
it is a pure matter of commerce. The men who do it, do it for 
the sake of making a profit out of it. The loan is issued by 
means of Bonds to Bearer, and the holders of these Bonds are 
always varying. You never know whether any particular 
Bond is held by an American, an Englishman, or a German. 
The creditors of a foreign nation in reference to a public debt 
are always of a varying character. What brought this sub- 
ject before the attention of the world was the action of Great 
Britain, Germany, and Italy with regard to Venezuela. I 
think I ought to say, in justice to my own nation, that Great 
Britain did not complain that the Government of Venezuela 
had not paid holders of Bonds of its public debt. The claims 
that Great Britain made were claims for damages caused to 
its subjects by reason of armed commotions and unjust 
dealings within the State, and I think I may say that for 
years Great Britain has not by armed intervention, or threat 
of armed intervention, enforced the payment of a public debt. 
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My point is this : If you lend money to a country which has 
a very bad credit, you get a very much higher rate of interest 
for your money, and you very often are able to buy the 
Bonds very much below par, and I say with confidence that 
if a man chooses to lend his money to a* foreign nation at a 
high rate of interest, and then is unable to get his money 
from that foreign nation, that is his matter. He is in the 
same position as the man who has lent his money to some- 
one who is unprincipled and is unable to pay his debts— the 
man goes bankrupt and he loses his money. I submit to 
you that no man who buys the Bonds of a foreign nation 
has the right to ask his Government to put its army and its 
navy into action in order to collect his debt. The other sub- 
jects of the nation are not interested in it, and the only 
ground on which it has ever been defended, as far as I know, is 
this. It is said that every nation is interested in the welfare 
of its citizens, because the wealth of its citizens is part of 
the wealth of the nation. One knows very well that, in order 
to enforce the payment of a public debt incurred by a small 
nation, millions may be spent to recover a very small amount 
for private individuals. The millions are spent at the public 
expense, and the private individuals are the persons who gain 
by it. 

Then there is this further point. You never hear of this 
doctrine of armed intervention as against a strong nation. 
For years Bussia suspended the service of its exterior debt ; 
for years it did not pay interest on its public Bonds ; but no 
one heard that any foreign Power proposed to take possession 
of a part of Bussia in order to enforce the payment to its 
subjects of the Bonds issued by the Bussian Government. 
Not many years ago, Portugal, which had a large external 
debt, reduced its external debt to one-third. Governments 
of foreign countries remonstrated, but they never threatened 
armed intervention, and the Portuguese Government did 
what they proposed to do and no steps were taken. So that 
you find when steps of that kind are taken it is always against 
a weak Power. May I, therefore, venture to say this : that as 
an International Law Association what we want to do is to 
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promulgate and secure the recognition of a principle that 
makes for the peace of the world; and I submit that if we 
establish this rule that Dr. Drago has promulgated — that 
under no circumstances whatever can a public debt of an 
American nation, or any other nation, be enforced by the 
armed intervention of another nation— we shall take a long 
step towards securing the peace of the world. With regard 
to its being an infringement of the Monroe Doctrine, as you 
know, the Monroe message amounted to this : That the 
United States Government could not permit that European 
Powers should use the American Continent as a field of coloni- 
sation, and that it would view as an unfriendly act any in- 
terference by any European Powers within the territory of the 
Southern States of this Western Hemisphere. Now it may be 
said, How can an armed intervention interfere with that 
doctrine ? Take the case of Venezuela. When the three 
great Powers were enforcing the claims of their subjects 
against Venezuela, what did they do ? They established first 
of all what is called a " pacific blockade " of the whole coast. 
Then they went beyond the pacific blockade and they bombar- 
ded some of the chief ports, and landed and took possession 
of the Customs. It may be said, that is only temporary ; but 
we know very well that sometimes a temporary occupation of 
a foreign country may lead to a permanent occupation. Take 
the case of Egypt. There was a dual control by England and 
France for the purpose of seeing that financial obliga- 
tions were carried out, and that other things were carried out. 
When there was a danger of a rebellion which would have 
destroyed the credit of Egypt, England wanted France to join 
with her in an armed intervention. France refused. Eng- 
land went there, and — I say it emphatically — never intended 
to remain there. But that is I do not know how many years 
ago (over twenty) and England still is there, and as far as I 
can see is likely to remain, because her mission is not accom- 
plished. 

Then in concluding my remarks I should like to add this : 
that if the Drago Doctrine is adopted, the danger of any 
European Power obtaining territory on this Continent would, 
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I think, be entirely obviated. There is the danger : and I 
submit it would be a good thing for the peace of the world — 
and also be a splendid thing for the United States if they did 
adopt this corollary to the Monroe Doctrine — that the armed 
intervention of any European State to secure the payment of 
a public debt of any American nation would be regarded as 
an unfriendly act towards the United States. If such a 
doctrine as that could be promulgated, it would tend to secure 
the peace of the world, just as the Monroe Doctrine has for 
many years also secured the peace of the world. (Applause.) 
Mr. Jackson H. Ealston (Washington): Mr. President, 
the address of Chief Justice Baldwin has referred to the 
provision contained in the Constitution of Venezuela, prohibi- 
ting applications to diplomatic remedies for the enforcement 
of contracts or their execution. The Constitution of Venezuela 
is not in that respect perhaps materially unlike that of 
other southern countries. In Columbia, almost always, 
perhaps not invariably, a similar provision is found in the con- 
tracts entered into between the Government and private in- 
dividuals. The very important question arises, which has been 
referred to by Chief Justice Baldwin, as to the effect which 
shall be given to a clause of that kind. In the first place, as 
we know, the State Department will not, as a rule, press 
claims for contract debts unless there has been a denial of 
justice, and the effect of a clause of that kind, as far as it has 
any immediate effect upon the State Department is, I think 
I may venture to say, to cause it to be more careful to see 
that the remedies in the offending country have been exhaus- 
ted before the State Department intervenes on behalf of any 
of our citizens. But the clause in question has received a 
particular interpretation on several occasions. It came up 
before the various Venezuelan Commissions which sat in 
Caracas in 1903. It came up before at least three of those 
Commissions. First, let us take the American Commission. 
On that Commission the Venezuelan Commissioners took 
the position that, because of the clause, the claimants were 
absolutely precluded from applying to the Commissioner for 
aid. Mr. Bainbridge, the American Commissioner, in a very 
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able opinion, took the converse view. The questions upon 
that principle were submitted to Lord Colvin, the Umpire of 
the Commission, and his decisions, I think it is only fair to say, 
are somewhat fluctuating. I do not desire to comment upon 
them, for various reasons, but I take the liberty of referring this 
Conference to the comments of Professor John Bassett 
Moore on the subject contained in his Digest of International 
Law j a monumental work, and to the recent publication by 
Mr. Lloyd Clarke in the April number of the American 
Magazine of International Law where he puts his position, 
and the decision of each Umpire on the point is thoroughly 
discussed. 

The same clause was likewise considered before the 
Italian Commission, and before the British Commission, both 
Umpires being Americans, and in those two cases the clause 
received very scant consideration, largely, probably, for this 
reason : that the protocols signed in February, 1903, pro- 
vided invariably fort he reference to the Commissions which 
were thereby constituted of all claims of the citizens or 
subjects of the respective countries ; and it was the view of the 
Umpires, on. those two Commissions at least, that that clause 
was comprehensive to the last degree, and that no distinction 
could be made because of the existence of the prohibitory 
clause, to which reference has been made, contained in the var- 
ious contracts. So that the Umpires on those Commissions, 
despite the differing opinions of the Commissioners of the 
respective countries, had no hesitation at all about taking 
jurisdiction to decide a contract claim of that description in 
the same way as they would any other contract claim 
containing no such provision. The subject received some 
slight consideration on other Commissions. 

Departing from that subject, if I may, and referring to a 
matter mentioned by Mr. Hamilton, it may be interesting to 
say that on one or two occasions at least, before the Italian 
Commission which then sat in Caracas, the question came up 
as to the right of the Commission to assume jurisdiction over 
claims for the general debt of a country placed before it by 
the citizens of the claimant country represented before the 

13 
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Commission. One case was readily disposed of and was not 
the subject of a printed opinion. It was the case of an 
Italian who had been paid in bonds of the public debt for 
articles furnished directly to Venezuela, and it was shown 
conclusively that the very bonds which were issued by Vene- 
zuela to this Italian were still in his possession, and had re- 
mained in. his possession, permanently shut up in his pafe from 
the time he received them until the time they were produced 
before the Commission, and under those circumstances the 
Umpire, on the authority of a prior decision by the American- 
Venezuelan Commission in a case of seventeen years ago, 
believing he had a perfect right to take jurisdiction over the 
matter, there being no express exception of bonds from the 
jurisdiction of the Commission, indicated to the Commissioners 
that he would give judgment if necessity arose, and in conse- 
quence the bonds were brought before the Commission. They 
were promptly cancelled, and an award was thereupon entered 
against Venezuela for the amount of those bonds. 

The other bond case was in a sense vastly more interest- 
ing and vastly more important than the last I have 
mentioned, and that was a Belgian case. .It will be 
remembered that the Belgian Water Works Company sub- 
mitted a claim, if I remember rightly, in round figures, 
in the neighbourhood of a million dollars on certain bonds 
which had been issued, or at least guaranteed, by Government 
in connection with the establishment of Water Works in 
Caracas. Those bonds having been delivered to the Belgian 
Water Works Company were sold by it to the first comer, 
and had been generally distributed among various markets. 
They were quoted on the market of Caracas itself, and they 
had been apparently dealt with as any other bonds. When 
that bond case came up before the Belgian Commission, the 
Venezuelan representative objected to the Commission taking 
jurisdiction, on the ground that the bonds themselves were 
not produced before the Commission ; it was simply a claim 
made by the Belgian Water Works Company which was not 
the holder of the bonds which it had sold, and which were 
payable to bearer ; and without the actual production of the 
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bonds the Commission ought not to take jurisdiction, because 
a Commission has no jurisdiction except over the claims 
presented by the citizens of the country upon whose behalf, 
virtually, the Commission is created. So there was an 
objection to the jurisdiction of the Commission itself insisted 
upon by Venezuela; but the Umpire, Mr. Phelps, overruled 
the objection and took jurisdiction over the case, without the 
production of a single bond, but his award provided in effect, 
in a peculiar way, that the money should be paid into a bank 
in Belgium, and that it should be turned over to the holders 
when the bonds were produced, or to the Water Works 
Company when they should produce the bonds, and it was 
because of that jurisdictional question that Venezuela has 
objected so repeatedly and so strenuously to the payment of 
the Belgian award. Upon this statement the members can 
judge as well as I can of the correctness or incorrectness of 
the position taken by Venezuela. (Applause.) 

The President : I will now ask M. Gaston de Leval to 
read his paper which is on the same subject, as there may be 
some gentlemen who may wish to discuss the two papers 
together. 

M. Gaston de Leval (Advocate, Adviser to the British 
Embassy, Brussels) : Gentlemen, before reading my paper 
I have a twofold duty to perform : first of all to thank the 
Council for bestowing on me the honour of electing me to 
the Executive Council, an honour of which I feel absolutely 
unworthy ; and my second duty is to ask you to forgive my 
bad English. If you were in my own country of Belgium and 
addressed the audience in French, I think you would feel 
as proud as I feel now in attempting to address you in 
English, and that feeling will, I hope, cause you to extend to 
me some indulgence. (Applause.) 

M. de Leval then read the following paper : — 
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DIPLOMATIC PEOTECTION OP CITIZENS ABROAD. 

Thb recent history of international law exhibits a con- 
tinual sacrifice of national selfishness on the altar of human 
solidarity and peace. 

If nowadays it is universally admitted that a State has 
no right to close its limits to all foreigners, nor even to all 
the citizens of a friendly State, and if many countries now 
allow to foreigners many, if not all, of .the rights of citizens, 
nevertheless there is still a great lack of harmony between 
the rights and reciprocal duties of the three interested parties : 
the nation of which the foreigner is a subject, the nation 
within whose boundaries the foreigner is settling, and the 
foreigner himself. 

Between these rights and these duties conflicts do arise. 

Sometimes the judicial authorities of the State put an end 
to these conflicts. Sometimes, also, the foreigner appeals to 
the protection of his own country to safeguard his property, his 
freedom, his life. The individuality of the stranger vanishes 
then in presence of that of the State itself, and the discussion 
is then raised between these two subjects of International 
Public Law : the national State and the foreign State. 

These are the conflicts which we venture to examine in 
the hope of determining those rules that may be considered 
as the leading rules adopted or to be adopted by the modern 
State. 

If we were to stand by the strict rigour of old principles, 
no nation would have the right to oblige any other to perform 
certain duties towards foreign citizens, nor to discuss its 
liability for acts injurious to them, each State being fully 
independent and sovereign. This would be so if a State 
could live entirely isolated. 

But States have not only a national life : they also live 
and have to live in the society of nations, and this gives 
them new rights and new duties. 

This obliges the State to enact laws prohibiting within its 
boundaries any injury to the rights of other States or their 
citizens, and this obligation is reciprocal. 

That is why Lord Palmerston was justified in saying: 
" There can be no doubt whatever of the perfect right which 
the Government of every country possesses to take up as a 
matter of diplomatic negotiation any well-founded complaint 
which any of its subjects may prefer against the Government 
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of another country or any wrong which from such foreign 
Government those subjects may have sustained." 

Taking up such complaint does not in itself constitute an 
" intervention " ; that is to say, an interference of one State in 
the interior affairs of another State with the object of 
imposing on it its own will (Piedelievre). 

Intervention is not a right ; it is the denial, the violation, of 
right by abuse of force. 

To ask a State to examine into the merits of a complaint 
and to do justice to a just demand is not an intervention, it is 
on the contrary to acknowledge the sovereignty of such State. 
But the path is slippery that leads from diplomatic re- 
presentation to a real intervention. 

In fact, all civilized States admit that their sovereignty 
has to be reconciled with the right of other nations to pro- 
tect their subjects settled in a foreign country, but they 
seldom (except in Turkey and the Barbary States) have 
formally admitted this principle in writing, apart from treaties. 

Paramount sovereignty has been curtailed, expressly, by 
diplomatic immunities, and by the special extra-judicial 
privileges granted to men-of-war, to Consuls, and to the crews 
of merchant vessels. But, besides this formal acknowledgment 
of special rights to special foreigners, it cannot be denied 
that other rights exist, and paramount to all a governing 
principle which permits a nation to see that in no country of 
the world are the rights of its subjects unlawfully destroyed or 
disregarded. 

This principle is of such universal validity that no country 
can by any unilateral act restrain any other country from 
availing itself of it. Some South American Bepublics in 
their Constitutions declare that a foreigner setting his foot in 
the Bepublic renounces the benefit of diplomatic action 
and binds himself to look for no remedy for his complaints 
except through the medium of the Courts of Justice. 

No foreign nation will consider itself, except by treaty, 
tied down by any such Constitution. 

This diplomatic protection is a right of the citizen and a 
duty of his country towards him. The Embassies and 
Legations which in prior times were sometimes solely political 
institutions have now the more special duty cast upon 
them to foster amicable intercourse between States, and to 
safeguard the interests of their countrymen all over the world. 

Municipal laws can nevertheless curtail the right of a citizen 
to claim diplomatic protection. This, in fact, is often done ; 
for instance, France refuses diplomatic protection to those 
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citizens who have not performed their military duties, or 
have not registered themselves at the Legation or Consulate. 

The United States have also restrained these rights quite 
recently. If a citizen abroad is undoubtedly entitled to a 
general right of diplomatic protection, he has, nevertheless, 
no right to claim the performance of specific acts, since the 
Minister, and above him the State, is invested with the 
sole competence of fixing the limits of this protection. Hall 
even says : " The risks and the sacrifices of war with States 
in the course of doing what is necessary to vindicate the law, 
and the remoter dangers that may spring from the ill-will 
produced even by remonstrance, exonerate countries in all 
cases from the pressure of a duty." 

"Citizens" alone have a positive right to protection. 
Diplomatic asylum has, however, frequently been granted by 
Legations to the subjects of the State where such Legation is 
fixed. Such is specially the case in South American 
Eepublics. 

Protection has also been granted to those very subjects 
when their rights were bound up with those of citizens. For 
instance, after the Boxer insurrection in China the Foreign 
Legations claimed indemnities from China not only for their 
own countrymen but also for Chinese subjects that suffered 
during the insurrection, from the fact that they were in the 
service of foreigners. 

We also have seen countries claim the right to assert 
themselves as champions of a religion . . . but, unless such 
protection has been always admitted, modern States are 
reluctant to accept the principle. 

The first duty of any person claiming protection from a 
Legation is therefore to establish citizenship. 

Conflicts arise from the fact that a person may have a 
double nationality (when there is contradiction between 
nationality by birth on a foreign soil and nationality by 
descent). 

Conflicts also arise from the fact that some countries do not 
permit the naturalization of their subjects abroad (Russia, 
Turkey), or only admit naturalization after a formal renun- 
ciation of allegiance, or after a certain length of sojourn in 
the foreign State. 

Conflicts further arise from the delay between the demand 
of naturalization papers and the actual grant of naturalization, 
as in the States. 

The consequence of marriage on nationality is another 
subject of conflict. 
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The following should, we think, be the rules for the 
solution of these problems : — 

1. Diplomatic protection is due only to citizens. 

2. The preliminary duty of any person claiming protection 
is to prove nationality. 

8. Protection is due to a naturalized subject from the 
moment of his naturalization, even against his former 
country, if he has ceased to be a subject of that country. 

4. Protection is due to the foreign-born widow of a citizen 
in respect of all acts done during her marriage and till she 
resumes voluntarily her former nationality. 

5. In those countries where nationality is a consequence 
of descent, protection is due to minor children of a citizen as 
long as they retain their father's nationality. If their birth on 
a foreign soil is an obstacle to protection in the country of 
their birth, these minor children at any rate retain the right 
to protection against all other countries till they voluntarily 
renounce their parents' nationality. 

6. A State fixes as it thinks fit the limits attaching to the 
nationality of its own subjects and to naturalization granted 
by it. Other States, within their territorial limits, are 
absolved from observing these regulations. 

7. It is desirable that protection be afforded only to those 
persons who were already citizens when the damage occurred 
to them that gives rise to the invocation of their protection. 
Tranfer of right to claims should not be permissible. 

Not only persons but also companies have rights in 
international law. 

But what is the nationality of a company ? 

Jitta says : " A company has three characteristics in inter- 
national life: the foundation of the company; its central 
management ; its business centre." 

We think that the nationality of a company derives from 
its certificate of birth, that is to say, from its foundation. 

It cannot depend upon the nationality of the shareholders. 

This observation only applies to corporations, forming an 
artificial person independently of its members. 

The same principle would not apply to private partnership, 
where the personality of the members of the firm is merged 
in the firm itself. 

The holders of bonds in foreign companies, and more 
specially national bonds or debentures, have been the cause of 
many troubles in the intercourse of nation with nation, and 
their claim to diplomatic protection has been audible through- 
out the world. 
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• There has been a constant abuse of force in favour of bond- 
holders against the small South American Bepublics, and it 
is only right when from time to time some statesman like Mr. 
Drago raises the question of the legality of such interference — 
although the word " legality" is not generally written on the 
guns that carry messages of international law ! 

Claims to pecuniary compensation by an individual 
against a foreign State may have two different sources, being 
either caused ex delicto (or ex quasi-delicto) of the State, or 
else arising out of contract. 

When the claim arises ex delicto, we think it ought to be 
admitted that protection may be given fully, to its utmost 
extent, to the plaintiff, going even so far as to allow redress 
by means of force if no other means are available. 

But when the claim arises from a breach of contract, such 
recourse to force should not, upon principle, be granted. 

When a person lends money to a State, or contracts for 
the delivery of certain goods or the performance of certain 
services, that person acts freely, not by compulsion, that person 
stipulates for profits, and in his calculation he takes into 
consideration the risk of bankruptcy on the part of the State 
and the risk of litigation with an unscrupulous country. If 
now the result proves this calculation to be well-grounded, on 
what ground should the State of which this person is a citizen 
interfere ? Lord Palmerston and Mr. Elihu Boot have both 
held the same language when they said that it was not the 
duty of a country to collect its oitizen's debts by means of the 
national army and navy. 

But, we think, a certain discrimination has to be made in 
any event between the natural consequences of international 
agreements — that is to say, those which one party to the 
contract has, might, or should have foreseen — and those that 
no one could have guessed. 

When contracting with a State, a creditor knows or should 
know that States may go bankrupt, but not that, .having to 
pay, they simply will refuse to do so, nor that they will give 
privileges or prior rank to citizens over foreign creditors. 

The creditor has, or should have, foreseen that litigation 
may result from a contract, but not that the administration of 
justice will be tampered with. In such case even Mr. Politis 
agrees that the creditor should not be left powerless, and that 
his country should afford him diplomatic protection. 

Now, should such protection go so far as war ? 

It appears from the opinion expressed by the majority of 
delegates at the Hague Conference of the present year that 
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most countries answer this question in the affirmative. 
Venezuela's conduct towards the Belgian claims, at the very 
moment when, Drago's doctrine was being discussed at the 
Hague, is a striking example of what countries that cannot or 
will not use force to push their claims have to expect from 
unscrupulous debtors. 

The alternative of using force to collect debts from a 
country is more a political than a legal question. 

All claims against a foreign Government cannot be placed 
on a diplomatic ground. 

In civilized countries, where Courts of Justice exist, these 
Courts will prima facie have to deal with the foreign claims. 

" A Government,*' says Pasquale Fiore, " that, with the 
view of protecting its citizens' interests, attempts to sub- 
stitute diplomatic action for the territorial judicial authorities, 
commits an offence against the sovereignty of the State." 

Also, pending the trial, the Legation, as a rule, will 
abstain from interference. It will, however, make remon- 
strances if (for instance) the prison in which a foreigner is 
detained is dangerous to his life, or if his arrest or imprison- 
ment was arbitrary, or if, in the execution of judicial orders, 
the law of the country, the forms of procedure, or the 
principles of international law and humanity, have been 
violated. 

The duty of seeking, first of all, redress from the judicial 
authorities presupposes the existence of the following 
conditions : — 

1. Eegular judicial organization, ensuring to the foreigner, 
in the same way as to the citizen, a fair, equitable, and 
humane treatment. 

2. A body of independent judges, whose eood faith and 
impartiality cannot be reasonably nor generally doubted. 

8. The possibility of solving the problem by a judicial 
decision. 

4. The competence and the desire of the judicial authori- 
ties to pronounce judgment without unreasonable delay. 

5. Respect on the part of the Government for the decision 
of its own judges. 

Even if all these conditions are fulfilled, no country will, 
in any case, consider itself bound by judicial decisions of a 
foreign State if they run counter to the sacred principles of 
humanity and justice as admitted by international law. 

A diplomatic claim will sometimes be traversed by the 
assertion that the plaintiff is himself the author of the 
damage of which he complains. For instance, he has ex- 
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cited a mob and was thereby injured. (Ex dolo malo non 
oritur actio.) 

Or because the presentation of the claim comes too late, 
and is barred by a statute of limitation. Of course there are 
no formal limitations in international diplomatic claims, but 
certainly, as a rule, if the claim' should have been presented 
to the Courts, and the plaintiff has neglected to act, he cannot 
obtain a remedy by diplomatic action to cover his negligence. 
For diplomacy, just as well as for the law, Vigilantibus jura 
sunt scripta. 

The statement made by a Government that there can be 
no diplomatic complaint, because the foreigner was treated in 
the same t way as all citizens are, will, as a rule, furnish 
a conclusive answer. 

As Clunet says, foreigners cannot claim more rights than 
the citizens themselves. But certainly, if a country is so un- 
civilized as to treat its citizens with cruelty — as to place them 
in gaols where their life is endangered — as to torture them — 
no Government will esteem it an international duty to refrain 
from protecting them if such inhuman treatment is inflicted 
on its subjects abroad. 

Once the foreign State has admitted that the claim may 
be diplomatically presented, different conclusions may be 
arrived at: — 

1. The State denies the facts on which the claim is based. 
A mere denial will not be accepted as an answer, and gene- 
rally Commissions are appointed to inquire into the truth 
of the facts. 

2. The State denies that the facts alleged involve any 
liability on its part. This point we will discuss later on. 

3. The State does not deny the facts, but limits its 
liability. 

For what damages, then, can a State be considered respon- 
sible? Prima facie no reason would appear by which a State 
should not, like all private persons committing a delict, be 
answerable for all consequences of such wrong, that is to say, 
the damnum emergens and the lucrum cessans. And in 
fact, when the fault of the State is a voluntary one, when the 
damage is the consequence of a wilful wrong, there is no 
reason why the indemnity to be paid by the State to the 
victim should not be as complete as possible. 

But when the wrong was not a wilful act, it is generally 
held that the State will only be responsible for the actual loss 
sustained by the victim, and only for such damage as is the 
direct consequence of the wrong. 
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4. The State evades discussion, breaks it off sine die, 
refuses arbitration, or declines to consider itself bound by the 
arbitrator's decision. 

In such cases there will be only one remedy after all 
amicable efforts have been exhausted — and that is war. 

We must now return to the second traverse given above to 
a diplomatic claim : — 

The State denies that the facts alleged involve its liability. 

This is, as Galvo says, one of the most important and 
most delicate points of international public law. 

A State will necessarily be responsible for a breach of 
international law committed by its sovereign or its Ministers, 
who are in chief control of political power and have capacity 
to bind the nation. What they say and what they do is said 
and done by the country itself. 

But as to the words and acts of subordinate officials, to 
whom the State delegates only part of its authority, these 
appear to render the State liable only in the following cases: — 

1. When the agent has simply executed an order of the 
Government and has not gone beyond his instructions. 

2. When the Government, having had opportunity to 
prevent an injurious act of its agents, has not done so. 

3. When the Government has chosen for certain acts to 
be performed an agent clearly incapable or unfit, and when 
this fact is the cause of the damage occasioned. 

4. When a Government has had full cognisance of an 
unlawful act of an agent and has taken no measures against 
him. 

5. When a Government, knowing that an unlawful act 
has caused injury to a foreigner, has refused to visit such 
act with censure. 

6. When a Government draws no profit from experience 
and takes no measures to prevent the recurrence of unlawful 
acts of the same class. 

The State is not only bound to enact laws enabling it to 
fulfil its duties towards other nations and their subjects, but 
also to use " due diligence " in the application of such laws. 

No liability can be imposed upon a State for acts that 
have been occasioned by reasons of public welfare, that are 
the consequence of an act of God, or that are performed 
in accordance with municipal law in harmony with the 
universally admitted principles of international public law. 

If a country has no right to close its frontiers to each and 
every foreigner, nor even to all and every the subjects of a 
friendly nation, it has undoubtedly the right to refuse 
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entrance to particular individuals, or even to a whole class 
of individuals, and also the right to subordinate their 
presence in the country to certain conditions. 

As Mr. Desjardins said, in his decision re Ben Tillett : 
" The State settles in the plenitude of its sovereignty the 
scope of the acts which lead to this prohibition. " 

The State has also the right to subordinate the admittance 
or the sojourn of foreigners to special conditions. Amongst 
these is the obligation to produce a passport, to register at 
the municipal town hall or with the police, or to prove means 
of livelihood. Some countries go so far as to, so to say, pro- 
hibit all foreigners of a certain creed, as in Bussia, and this 
is certainly going as far as can possibly be imagined to be per- 
missible in international law. 

If the State is entitled to refuse access to undesirable 
foreigners, it should also have the right to expel them, 
although there is some difference between these two rights. 
Once the country has allowed a foreigner to settle there, it is 
prima facie a proof that this foreigner is not " undesirable/ ' 
and therefore he should not afterwards be ordered to leave 
the country, unless the Government shows that reasons of 
gravity exist rendering his expulsion imperative. 

"The sovereign has no right," says Vattel, " to grant an 
entrance into his State for the purpose of drawing foreigners 
into a snare. ,, 

It is not yet, however, a generally adopted rule amongst 
nations to inform the person to be expelled of the grounds of 
expulsion, nor to allow any defence, nor to inform the Legation 
of the foreign country of these grounds. 

The act of expulsion ought always to conform to its direct 
essential object, says Mr. Bolin Jacquemyns, which is to 
relieve the soil of an obnoxious guest. The right of national 
sovereignty does not require nor permit more. 

There would, therefore, be a clear case for the exercise of 
diplomatic protection if expulsion were ordered in any case 
without any serious reason; and the victim should be entitled 
to compensation if there were no reason at all, as it is an 
unquestioned principle of the law of nations that foreigners 
must not be unjustly treated. 

The United States have at different times protested 
against arbitrary expulsion. Wiener's, Loewi's, Atacha's, 
Bluefield's and Scandella's cases, cited by Moore, are well- 
known illustrations of the fact. 

The right to expel an obnoxious foreigner implies the 
right inherent in the State to take all necessary measures to 
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carry out its decision. Mr. Desjardins, Avocat-G6n6ral of the 
French Supreme Court, in his arbitral decree between Belgium 
and England, re Ben Tillett, goes even so far as to admit that 
the expelling country has the right to detain the undesirable 
guest in prison up to the time when he can be placed on 
board ship. 

Diplomatic action would be justified if a country thought 
fit to compel foreigners to serve in the Army, or even in the 
Militia, if this body was devoted not only to safeguard pro- 
perty against internal disturbances but also, in certain 
events, to take the field against an enemy. Citizens have, of 
couree, to defend their country, but war is a political act, and 
foreigners, who are not admitted to share the political rights 
of a State with its citizens, should not be compelled, on the 
other hand, to share political duties. 

There is no diplomatic action open to protect citizens 
against fiscal duties in a foreign country, unless there exist 
special treaty rights. 

Some taxes exist, however, against which a protest should 
be made, because they are highly unfair, e.g., the tax that is 
levied on all the assets — wherever located — of a foreign resi- 
dent dying in the country. Such fiscal demand obliges the 
successors to pay double and sometimes treble duty on the 
same assets — in the country where the deceased died, in the 
country where probate is obtained, and in the country where 
the assets are located. 

The responsibility of a State for acts performed by its 
agents is rather limited, and can only be pressed by diplo- 
matic action when a proper judicial remedy is not obtainable. 

This is more especially the case for wrong done by judicial 
authorities. 

The administration of justice requires imperatively that 
any definitive sentence regularly pronounced be held and 
executed as valid and just. 

To attack the justice of ^ sentence, says Yattel, is to 
challenge the jurisdiction of the authority that has adjudi- 
cated. In all civilized countries res judicata pro veritate 
habetur, and no diplomatic action can be raised to counteract 
the decision of a definitive judgment in the country in which 
the judge has pronounced it. 

Such rule cannot, however, hold good in uncivilized or 
less civilized countries where justice is corrupt, where tempo- 
rary judges solely depend upon the will of the sovereign and 
can be removed ad nutum. 

Diplomatic action is more seldom raised in civil and com- 
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mercial matters than in criminal affairs. The reason is that 
in criminal matters the State has, as a rule, a more direct 
influence, and also that prosecution in these affairs does not 
only touch pecuniary interests but the liberty, even the life, of 
individuals. These rights are move jealously protected than 
others, as it is an unquestioned duty of nations to see that 
their citizens in no quarter of the world be subjected to harsh, 
inhuman, or unfair treatment ; nor be deprived of their liberty 
and their life, unless for gravest reasons. Not only as citi- 
zens, but as human beings, are all persons entitled to certain 
safeguards. 

Arbitrary arrest, the refusal to allow free defence, detention 
in unhealthy prisons, corporal unlawful punishments, or even 
lawful tortures, are the object of numerous diplomatic recla- 
mations between nations. 

Legations also make due complaint when a State refuses 
to institute proceedings against citizens that have murdered 
or severely hurt foreigners, or when it neglects to arrest the 
criminals, or allows them to escape. It is not the crime itself 
that gives rise to the complaint, but the neglect to deal with 
its punishment. 

The crime itself of one individual against a foreigner does 
not, as a rule, constitute a foundation for a good claim. Even 
in the most civilized countries crimes are committed, and the 
State cannot be made answerable for them, unless they are 
facilitated by the anarchical state of the country and the lack 
of police organization. 

If a State cannot, as a rule, be held responsible for an 
individual crime which it could not in fact have prevented, 
the situation is somewhat different when crimes are com- 
mitted by a mob. 

The question of liability will in such cases depend upon the 
political organization of the State and the measures taken to 
prevent, stop, or minimize the damage, and to prosecute and 
punish the guilty. 

Biots cannot, as a rule, be called actes deforce majeure; 
they are not generally provoked by an unknown cause, and 
the duty of every Government is to prevent them. 

But practically this duty is first incumbent on the autho- 
rities of the town where the mob is assembled, rather than 
on those of the district or central political organization. The 
latter are generally too far from the spot to intervene with 
rapidity and success, and the harm is already done when they 
interfere. Therefore the Government of the State has to 
organize the municipal authorities in such manner that they 
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have the effective power, the necessary force of police or militia 
to prevent riots, and that they are, as a town or as a district, 
made liable to pay compensation if by their carelessness a 
mob has .been allowed to assemble, and nothing has been 
done to prevent it from making depredation or committing 
crime. 

In France and in Belgium a decree of October 2nd, 1795 
(10 Vendemiaire, an IV.), renders all the inhabitants of the 
city concerned jointly and severally liable to pay compensa- 
tion for all public crimes committed against persons or pro- 
perty by a mob. This exceptional liability ceases to exist if 
no inhabitant of the city was amongst this mob, and the 
authorities of the city have done all that was possible to 
prevent the rioters committing harm. 

This liability was not, as Calvo thinks (VI. § 1291), 
imposed upon the cities as a moral duty, or as the accomplish- 
ment of an act of liberality towards the victims, but as a 
strict legal duty of which the Courts of Justice are com- 
petent to fix the pecuniary limit. When the decree was dis- 
cussed in the Assembly, Mr. Dupont (of Nemours) spoke as 
follows :-—" A natural feeling tends amongst all men to 
prevent violence against persons and property. But to this 
aid afforded us by Heaven we must add another remedy — a 
legal remedy — that will be fair and just ; and we must secure 
to the victims of rioters guarantees and indemnities from 
those towns where they have suffered damage." 

Either the greater number of the citizens have taken part 
in the riot, and are under the obligation of paying for 
damage done by themselves, or the greater part of the citizens 
have neglected to preserve the peace of the minority, and 
then they incur the obligation of paying for their weakness. 

Nowadays, in a civilized country, the duty of maintain- 
ing peace and good order in a city is not exercised by the 
citizens themselves, but is delegated to a body of police, or to 
a militia, and ultimately to the armed forces of the State. 

At all events, this decree of 1795 is still in existence, and 
our Courts have applied it to cities even when they were in a 
state of complete anarchy, and when in fact the authorities 
of the town had been subdued by revolutionary violence. 

Perhaps it was a very careful way of preventing riots to 
make all the citizens jointly and severally responsible for 
their consequences, and the decree, although framed in a by* 
gone age, might still perhaps be usefully applied elsewhere 
than in Belgium. 

Riots have not been infrequent in the United States, and 
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the foreign victims have generally been indemnified, not as a 
matter of duty and law but as a matter of courtesy. 

The Department of State has maintained that when the 
Government has put forth every legitimate effort to suppress 
a mob that threatens or attacks the safety and security 
of citizens, no principle of national obligations renders it 
incumbent on the Government of the United States to make 
indemnity to those who have suffered losses from the opera- 
tions of the mob. 

Now the situation of the United States is quite special, 
because of the exceptional relations between the Federated 
States and the Central Department of State. The peculiar 
character of these relations has, on the one hand, induced the 
Department (for instance) in the Rock Springs riots to propose 
an indemnity to the Chinese victims, not by virtue of an 
international obligation but ex gratia ; and, on the other hand, 
placed on the lips of Senator Edmunds the following words: — 
" There can be negligence between nations on the part of 
Governments. . . . One nation as between itself and another 
is not bound by the internal autonomy of that State, but it 
looks to the body of the nation to carry out its obligations, 
and if they have not the judicial means to do it, for one 
reason or another, the nation that is injured is not bound 
by the failure of the nation whose people committed the 
injury " (Gong. Record, vol. 17, part 5, p. 5186, June 3rd, 
1886). 

The question of international law remains, however, un- 
settled ; and the contradiction between the generous feeling 
of the people, as expressed by Mr. Edmunds, and the actual 
state of legislation, has already given rise to several inter- 
national difficulties which it would probably be the interest of 
all concerned to settle not only in an amicable but in a legal way. 

But this is a question of national at least as much as of 
international law. 

Several countries draw a distinction between those of their 
subjects sojourning abroad for a short time, and those who 
reside more definitively, have there their family, their in- 
terests, and have there acquired real estate. To the former 
only do they, as a rule, extend their full protection in case of 
riot. 

This distinction should receive its application (which is 
very well founded) more especially in the cases of insurrec- 
tion, civil war, or war properly speaking, where the obligation 
of the State towards the foreign inhabitants becomes weaker 
and weaker in a descending scale. 
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Once the riot takes the character of an insurrection, of a 
civil war, most of the countries admit that no compensation 
of any kind is due to its victims. 

Piedelievre cites some typical examples : 

After the political troubles which took place in different 
parts of Italy, in 1849, British subjects, settled in Tuscany 
and in the Kingdom of Naples, applied to their Government 
to obtain indemnity for the losses caused them by these 
disturbances. The British Government placed the question 
on diplomatic ground, and applied to Austria for compensa- 
tion, because she had sent help to the Duke of Tuscany. 

By a Note of April 14th, 1850, Vienna refused all indemnity. 

As for the Tuscan Government, it invited an .amicable 
settlement of the quarrel by its submission to the arbitration 
of Bussia. But a Bussian Note of May 2nd, 1850, declared 
that the questions of law on which was based the dispute 
between England on one side, Tuscany and Naples on the 
other side, so clearly established the right of the latter, that 
an arbitration could not take place. Accepting the reference 
would have been equivalent to admitting doubts, which in 
fact did not exist. 

If upon occasion certain European nations have con- 
sidered it necessary to allow pecuniary help to the victims of 
such disasters, they have taken care to declare in such terms, 
as to avoid all misconstruction, that they intended the 
performance of an act of spontaneous liberality, and not the 
discharge of an obligation. 

If we except the cases of angary and the requisitions 
regularly made upon a foreigner who is deprived of his pro- 
perty for military purposes, the right to an indemnity is as 
problematical in cases of insurrection as in civil war. 

In fact, foreigners residing in a country which goes 
through periods of unrest must share its worst days as they 
share its best ; it would be unfair to make of their presence, 
after all quite voluntary, in a State which struggles for its 
own maintenance a specially onerous burden. 

Lord Granville invariably rejected all demands for protec- 
tion from British subjects claiming an indemnity for damages 
sustained by them in France during the war of 1870-1871 ; 
and the modern doctrine is generally in harmony with the 
most recent precedents in refusing to foreigners, except under 
special circumstances and in cases of angary, a legal right to 
indemnity for acts of war, although such indemnities are often 
granted ex gratia in an equal manner to foreign residents and 
to citizens. 

14 
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After the struggle between Belgium and Holland, the 
Belgian Parliament voted a sum of about ten million francs 
to be distributed amongst all residents who had sufferedfrom 
the revolution. France, after the war of 1870-1871, dis- 
tributed 658 millions amongst foreign and national residents, 
to cover their losses. 

We have now from peace to war examined those facts of 
international life that are most likely to repeat themselves 
and give occasion for diplomatic protection of citizens abroad. 

We must, however, not forget that international law is a 
goddess that is more specially worshipped by those whose 
interest it is to believe in her justice ; and that when such 
interest is against the law there is no overwhelming difficulty 
in the way of turning to the religion of force. 

Only when the people shall clearly understand to what 
far-reaching disastrous consequences the most successful war 
leads ; only when the solidarity of all nations shall be clearly 
established and believed in — and such a day will come — only 
then will Hague Conferences be something more than the 
public acknowledgment of international misunderstanding 
of what is right and wrong, and international law be a 
universal code. 



Mr. Gilbert Bay Hawes (New York) : Mr. President, I am 
sure the speaker who has so entertained us with his charming 
paper had no reason to apologise for his lack of English. 
(Applause.) He has made himself entirely understood and 
intelligible, and I only wish when I was in Belgium some 
years ago that my knowledge of French had been equal to his 
knowledge of English, and then I should not have been 
obliged to fall back on my native vernacular. He has 
pointed out, it seems to me, a very important and interesting 
distinction, namely, between those countries which are 
unable to pay and those countries that are able to pay and 
will not pay ; and it seems to me that that is really the vital 
and crucial point in the discussion of this whole matter. We 
have been told, and correctly, that these obligations may 
arise either ex delicto or ex contractu, and yet an obligation 
which is originally ex delicto may in a certain sense become 
an obligation ex contractu, because where a citizen of a foreign 
country has been injured either in his person or property 
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and a demand is made on the Government for redress, then 
it often follows that a certain Bum of money is agreed upon 
to be paid as compensation and that would become a contract 
or agreement between those two nations: but frequently we 
see that years elapse before the money is paid, and some 
kind of pressure must be brought to bear upon the nation in 
default in order to compel payment. One of the previous 
speakers in the course of the discussion has called attention 
to what he says is the fact that only against a very weak 
nation has this pressure been brought to bear, and yet in the 
case of Turkey, which is certainly a stronger nation than 
Portugal, we have found not only the United States but 
Great Britain, France, and Germany at different periods 
sending their warships there, or threatening force, in order 
to compel the payment of one of these claims in settlement 
or satisfaction of some wrong or injury done to the citizens 
of those countries. 

A number of instances have been brought up here in a 
very interesting manner with reference to Venezuela, and 
that country seems to be the chief offender with reference to 
the payment of obligations amongst all the nations of the 
world. Sometimes it seems almost impossible to collect a 
debt except by force where diplomatic efforts are of no avail, 
and where recourse, to the Courts is without success. As the 
learned gentleman who has just taken his seat remarks, it is 
all right to go to the Courts of the foreign country, provided 
you are assured of an honest and incorruptible Judiciary, or 
that the judges will not be changed by the command of the 
Executive in order to render such judgment as they desire 
rather than a judgment in the interests of truth and justice. 
This strange condition of affairs was very forcibly brought to 
my mind, if you will allow me to refer to a personal profes- 
sional experience of mine twenty years ago, when Venezuela 
was in one of her periodical revolutions. The Charge 
d' Affaires of Venezuela in this country was in charge of a very 
important diplomatic mission, and in order to carry that out 
on behalf of his Government it was necessary to have funds, 
but because of the disturbed state of affairs in Venezuela he 
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could not get any money from that country. He applied to 
a wealthy citizen of the United States who advanced a sum 
of something like twenty-five thousand dollars, and for 
that he gave a receipt in his official character and sealed with 
the State Seal of Venezuela and the document was just as 
strongly worded as could be possible. After the revolution 
was over — and I think there was another President installed — 
this United States citizen attempted to collect his debt. He 
wrote down there and got no reply to his letters. He then 
appealed to Washington without avail, and finally he entrusted 
this matter to an attorney ; he made representations to 
Washington, and diplomatic pressure was attempted to be 
brought to bear upon Venezuela through the State Depart- 
ment. The Secretary of State sent messages, and very urgent 
messages, to the Minister at Caracas, directing him in the 
name of the Government of the United States of America to 
use his good offices and to represent to the Government of 
Venezuela that this was an obligation which should be paid, 
because this money had been used for the benefit of Vene- 
zuela in carrying on its diplomatic work in the United States. 
The. matter drifted along for years. One Secretary of State 
succeeded another, and I think, if my recollection is right, 
that the last Secretary of State to take the matter up was the 
late Hon. James G. Blaine, of the State of Maine. These 
letters were all couched in very vigorous language and 
almost approached what might be called a threat to use force, 
and yet no such threat was actually made and no force was 
used, while the State Department at Washington absolutely 
refused to send a war vessel down to Caracas to collect that 
debt. So after waiting years and years the only thing that 
remained to be done was to send down a special ambassador or 
Minister Plenipotentiary in the person of a native Venezuelan 
who was very close to the throne. This gentleman went 
down and interviewed one of the highest and most distin- 
guished personages in that State, and finally he succeeded in 
making this arrangement: that a Bill should be passed 
through the legislature of Venezuela appropriating this money 
to paying this debt, provided a certain rebate — although I 
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should not use thai word because it is unpopular How in thq 
United States— or a large amount was set fcside to pay the 
expenses and pay for the good offices of this high personage 
and the other people who would see the matter through 
successfully. That was the only possible way to collect the 
debt, and that was the course that was followed. The Bill 
was passed through the legislature of Venezuela; it was 
signed by the President and warrants were drawn on the 
Treasury and paid, and after these deductions had been made 
the balance of the money was sent to the United States. 
This is an actual fact. We are not dealing with a supposi- 
titious case, but that is what actually occurred to my personal 
knowledge, and the question naturally arises in a case of that 
kind — where the honour of the Government is involved and 
where the money has been paid in good faith to carry on the 
work of the Government — whether something more than 
going to the Law Courts or appealing through diplomatic 
channels should not be done in order to compel these Govern- 
ments to live up to their obligations and to perform their 
duties in the premises. 

To go back for a moment to the previous paper, undoubt- 
edly it is entirely proper to say that the Drago Doctrine is a 
corollary of the Monroe Doctrine and I should be willing to 
stand upon it ; but if the Government is able to pay, as in the 
case of Venezuela and will not pay, or attempts to obstruct the 
course of justice, either by the appointment of corrupt judges, 
or by technicalities and tricks in order to prevent a citizen of 
a foreign State from collecting his just debt, then it seems to 
me a very serious question arises whether the other Govern- 
ment in a case like that is not justified in demanding and 
compelling payment. (Applause.) 

The President : If no other gentleman wishes to address 
the Conference I will ask Chief Justice Baldwin to be good 
enough to reply to the criticisms which have been made. 

Chief Justice Baldwin : I will only say that my point of 
departure from my friend Mr. Hamilton is this. He says 
that the object of this Association is peculiarly to promote the 
peace of the world ; but I should rather phrase it that the 
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common object of this Association is to promote the good 
order of the world and to promote international justice. (Hear ! 
Hear ! ) In my opinion there may be a righteous war, and a 
righteous war is better than a dishonourable peace. There 
may be cases where the dignity of a nation demands that its 
representations on behalf of its citizens should be backed up 
by its army and its navy. (Applause.) 

The President : I am quite sure that the whole of this 
meeting will desire to express its warm thanks to the learned 
Chief Justice erf Connecticut, and also to M. Gaston de Leval, 
who has read us such an interesting paper on the same and 
also some cognate subjects. (Applause.) I tender them both 
our hearty thanks. 

Now, the next paper in order is a paper by Dr. Erno Witt- 
mann, of Budapest. As he is not here I think that it will be 
sufficient that that paper should be treated as presented to 
the Conference and entered on the proceedings. 

Dr. Erno Wittmann's paper was then presented, as 
follows: — 

DOUBLE IMPOSTS. 

^Researches in the domain of Sociology have demonstrated 
the interdependence of the different institutions of society. 
They have demonstrated that the forms of marriage and 
family relations in our time are a consequence of the existence 
of capitalistic production, and that this form of production is 
nearly connected with those extremes of wealth and poverty 
which we perceive in every State. The great pomp of Park 
Lane is dependent on the squalor and misery of the East End ; 
and you may imagine the one without the other, but you can- 
not realize it. 

As the score in the orchestra determines the part each 
member shall play, so society, composed as it is of different 
institutions, determines in its way the part each institution 
shall play ; indeed, it determines each part in such a manner 
that the performance of the whole produces harmony. And 
should anyone proceed to alter some important player's part, 
it is necessary previously to change the entire rnMif. Simi- 
larly in society, if we wish to change some particular institu- 
tion, and desire any important alteration, we must begin by 
first of all transforming the great institutions on which society 



( 215 ) 

is based. We must change the institutions in society, as in 
music we are obliged to change the motif which gives its own 
particular character to the whole. 

There are parties — and in the last few years we have heard 
and read much of them — who wish to change the social posi- 
tion of women, the institutions of marriage and of property ; 
but I cannot imagine, that the social position of women will 
be changed, or the institution of marriage transformed, with- 
out the alteration of the family ; and it is impossible for me 
to conceive that law-makers will do away with the institution 
of the family until the whole foundation of private production 
undergoes a change. 

That which is true concerning individual States and muni- 
cipal laws is likewise true concerning the community of States 
and international law. 

A year ago in our Berlin Conference, which dwells so 
pleasantly in my memory, I had the honour to address you 
on " Conflicts of Law with Begard to Nationality/' and I then 
pointed out to you that no State can give to another State 
such a great measure of power concerning legislation, in the 
matter of nationality, as it takes for itself. The conclusion 
that I arrived at was that comparative jurisprudence demon- 
strates that every State is eager to acquire as many citizens 
as it possibly can. 

This year I have the honour to address you upon the 
subject of " Double Imposts," and I shall endeavour to prove 
to you that there exists no harmony in the various known 
systems of taxation, and that every State imposes taxes on 
more subjects than it recognizes the right of another State to 
do. Comparative jurisprudence shows that the aim of every 
lawgiver is to create new, and again new, matters for the pur- 
pose of taxation, with a view to increasing the income of the 
State. 

Now I may ask you, Gentlemen, if you deem it possible to 
change the legislation in the various States with regard to the 
men belonging to the State, and with regard to the money form- 
ing the income of the State, while every State is endeavouring 
to increase its power of offence by the enlargement of its 
military strength ? 

Double imposts— double nationality —will exist till the 
conditions of intercourse have changed. The law of connection 
between the different institutions of society shows us that we 
cannot attain great results and great transformations, how- 
ever strongly we may propagate radical principles. We cannot 
attain these great results because the increase of the army 
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and the development of military force is a bad bat a neces- 
sary institution of our age. But however sceptical I am with 
regard to the positive results of the work we are now under- 
taking, yet I think it is advisable — nay, necessary — to discuss 
the question of double imposts. It is necessary that we 
attack every part and every institution of the present time, 
should we desire evolution, should we desire that the age of 
peace may follow the age of war. 

In the case of Hoyt v. Commissioners of Taxes, a case 
argued in 1861 before the Court of Appeal of New York, the 
celebrated Chief Justice Comstock ruled as follows : — " In a 
system of taxation a fundamental requisite is that it be har- 
monious, but harmony does not exist unless the taxing power 
is exerted with reference exclusively either to the situs of 
property or to the residence of the owner. Both rules 
cannot obtain unless we impute inconsistency to the law and 
oppression to the taxing power.'' 

Whichever of these rules is the true one, whichever we 
find to be founded in justice and in the reason of things, it 
necessarily excludes the other, because we ought to suppose — 
indeed, we are bound to assume — that other States and 
Governments have adopted the same rule. If, then, pro- 
ceeding on the true principle of taxation we subject to burdens 
all goods and chattels actually within our jurisdiction, without 
regard to the owner's domicile, it must be understood that the 
same rule prevails everywhere. If we also proceed on the 
opposite rule, and impose tax on account of the domicile, 
without regard to the actual situs, while the same property is 
taxed in another sovereignty by reason of its situs, then we 
necessarily subject the citizen to the double burden of taxa- 
tion (Beale, Cases on the Conflict of Laws, vol. i. p. 220). 

The eminent judge has shown us very strongly that from 
the point of view of international law we may call a special 
system of taxation, or a particular duty, only then good and 
just when the taxation or duty is founded on one principle. 
In the opposite case, when the taxation or duty is founded on 
different and inconsistent principles, then it is both oppressive 
and unjust. 

Every lawgiver must start from this point — that the diffe- 
rent Powers are equal, and that every Power or State has only 
the right to exercise such a sovereignty as it may concede or 
allow another State to exercise. 

When a lawgiver, through the connection of different and 
inconsistent principles, determines matters subjected to his 
sovereignty, he is then unable to recognize that another law- 
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giver possesses a similar power, and has the right to subject 
a corresponding set of matters to his own power. He cannot 
recognize it, otherwise he comes into conflict with his own 
law. The principle is quite unassailable that, from the point 
of view of a particular lawgiver, only one sovereignty on one 
subject may exist at a given time. 

I will place before you some examples, in order to give 
you a clear idea with regard to this principle. 

Concerning the laws of nationality, I have shown, in my 
paper of last year, that if the French lawgiver rule that the child 
of every French citizen is likewise a French citizen, notwith- 
standing the place of its birth, and rule at the same time that 
under certain circumstances the child of a foreign citizen born 
in France is also a French citizen, he assumes such a power 
of sovereignty that he cannot recognize the right of another 
State to possess a corresponding power. He cannot recog- 
nize this: for example, take the case that Germany rules that 
the child of every German citizen is German, and that under 
certain circumstances the children of foreign citizens born in 
Germany are likewise German subjects — that is to say, let us 
take the case that Germany rules as France has ruled — then 
you arrive at the result that under certain circumstances 
Germany vindicates her sovereignty over a child born in 
France, and, vice versd, France vindicates her sovereignty 
over a child born in Germany. 

Neither France nor Germany is able to recognize the 
sovereignty of the other, for the sovereignty of the one ex- 
cludes the sovereignty of the other. 

The laws concerning imposts are nearly connected with 
those concerning citizenship. They are nearly related, for 
the reason that the one determines the individuals subjected to 
sovereignty, and the other the things subjected to sovereignty. 

We see the same phenomenon when we study the different 
systems of taxation which we have remarked in studying the 
different laws concerning citizenship. 

Take, for example, Belgium. According to the law of 
1817, immovable property is liable to succession duty— first, 
should it be situated in Belgium ; and, secondly, if the 
deceased person be domiciled in Belgium (wherever the im- 
movable property be situated). This system of taxation is as 
inconsistent with other systems as was the French system with 
regard to nationality. 

It is quite clear from these examples that only those systems 
of taxation are consistent which are based on one principle, 
and not on different and inconsistent principles. 
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An apple can only be divided proportionately or equally if 
you divide it according to one single principle, and you cannot 
divide at all if you try to do so on different principles at the 
same time. 

But the different States desire to augment the objects of 
military power and of taxes, and I shall demonstrate that, 
using the words of Chief Justice Comstock, we may impute 
inconsistency to law and oppression to the taxing power. 

The lawgiver may start from different points by fixing 
death duties — he may start from the point of view that death 
duty is not a property tax but a charge for the privilege of 
acquiring property. The lawgiver may start from the point 
that, as he gives the right to the successor of acquiring the 
succession, he is justified in asking some part of the property 
which he allows the successor to acquire. 

When the lawgiver is starting from this point he must 
fix the limit of taxation by stating that death duty is imposed 
only on that property which the successor claims under 
his law. 

If it be true that the death duty is in consideration of 
privilege to succeed, it must also be true that that State has a 
right to the duty which grants the privilege. 

But the lawgiver may start from another point. He may 
say, as Mr. Westlake said in his most interesting note ad- 
dressed to the Institute of International Law, that the death 
duty is a capitalized income tax (Anwuaire de VInstitut de 
Droit International, vol. xvi. p. 180). If we accept this as a 
starting-point, then we must say, as Mr. Bar observes, that 
death duty, as well as income tax, is due to the State in which 
deceased was domiciled. 

L,astly, we may start from the point of view Mr. Justice 
Gray accepted in 1893 on the Bench of the New York Court 
of Appeal, in re estate Swift, that " the rules of taxation have 
become pretty well settled, and it is fundamental amongst 
them there shall be jurisdiction over the subject taxed, or, as 
it has been sometimes expressed, the taxing power is co- 
extensive with the sovereignty. It has not the power to tax, 
directly, either lands or tangible personal property situated in 
another State or country. As to the latter description of 
property, no fiction transmitting its situs to the domicile of 
the owner is available when the question is one of taxation " 
(Beale, op. cit. vol. i. p. 247). 

If we start from the point of view that the death duty is a 
property tax, we must recognize that the State to which it is 
due is fixed by the situs of the property. 
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We have seen that there are three different conceptions 
regarding the nature of the death duty, and if an individual 
State accept any one of these conceptions to base on it its 
system of death duty, there is then the possibility of avoiding 
the injustice, with its attendant irritation and friction, of 
double imposts. There is this possibility, because the system 
so accepted would not conflict with other systems founded on 
the same principle, but only with systems founded on different 
principles. 

But if we look at the different laws regarding death duties 
we find that they are never based on one single principle. 
The Hungarian lawgiver, for instance, takes for a general 
principle that death duties are only imposed on successions on 
which Hungarian law must be applied. Following the rules 
of international private law available in Hungary, the Hun- 
garian law must be applied : — first, on movable property, if 
the de cujus was a Hungarian citizen ; secondly, on im- 
movable property, if the immovable is situated in Hungary. 
Following these rules of private law, death duty is imposed — 
first, on the succession of a Hungarian de cujus, wherever 
the immovables are situated, and, secondly, on successions 
consisting of immovables situate in Hungary. 

But the lawgiver eludes the general principle by ruling, in 
the paragraph of the so-called Stamp Law, that, if a foreigner 
dies in the territory of the Hungarian State, death duty is 
imposed on his movable property situate within the kingdom, 
except only in cases when the successor proves that in the 
State of which the foreigner was a citizen the movable 
possessions of Hungarian citizens are free from death 
duty.* 

This clause of reciprocity we shall neglect hereinafter, as 
it has no practical importance.! 

* Sect. 84 of the Stamp Law is as follows : — 

Succession of Foreigners within JwrizdJiction. 

Should a foreigner die in Hungary, and he has immovable property in 
Hungarian territory, death duties are imposed on these immovables. 
[From the unhappy expressions used in these paragraphs it is possible 
to deduce that when a foreigner has immovable property in Hungary, but 
dies in a foreign country, the immovable is exempt from death duty 
(argumentum a contr curio). The Hungarian practice is settled in such a 
manner that this argument is not tenable, and death duty is imposed in 
every case, if otherwise due, on Hungarian immovables.] 

t The clause of reciprocity has no practical importance, because 
reciprocity does not exist in the greater number of States, and there is 
always something comical in the idea, as we may perceive, if we take, as 
an example, the case that Germany rules as Hungary rules, then both of 
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The Hungarian system of death duty starts, as we have 
seen, from the point that only successions under the 
Hungarian law are liable to the duty. But the lawgiver 
eludes the principle by imposing duty on the movable 
succession of foreigners deceased within the jurisdiction. 
The lawgiver is thereby eluding the principle by imposing 
death duty on a succession which does not depend on 
Hungarian law. The consequence of this departure is that 
the system is not harmonious, and it conflicts with other 
systems which are founded on the same general principle. 

Let us now take the system in vogue in England. 

When we speak of the English death duty, we must 
divide the immovable succession from the movable suc- 
cession; and, with regard to the movable succession, the 
legacy and succession duty from the estate duty. Concerning 
immovable succession, the rule is the same as in Hungary 
and the Continental States, i.e., that immovable property is 
only then liable to death duty when it is situate in the United 
Kingdom. Concerning legacy and succession duty, the general 
principle is stated by Mr. Dicey, in his Conflict of Laws, in 
the following terms: "Legacy and succession duty are im- 
posed on that movable property only which the legatee, dis- 
tributee, or, to use a more general term, the successor, claims 
under or by virtue of the British law " (p. 786). 

This general principle is realized very closely by the 
practice of the English Courts. Concerning estate duty the 
lawgiver, however, does not follow the general principle. 
The Finance Act of 1894 in effect enacts that (§ 2) movable 
property passing on death of any person dying on or after the 
second day of August, 1894 (thereinafter called the deceased), 
which is situate in the United Kingdom, is liable to estate 
duty. This rule is not affected by the domicile of the deceased. 
Movable property passing on death of the deceased, when 
situate out of the United Kingdom, is included only if under 
the law in force before the passing of the Finance Act of 1894 
legacy duty was payable in respect thereof, or would be so 
payable but for the relationship of the person to whom it 
passes. 



the States express a wish not to take death duties on the movable property 
of foreigners, and the question is only which of the two shall begin in not 
taking duty. The situation then is quite similar to that of two gentle- 
men who wish to enter the same room, and both stand before the door, 
saying, " After you, sir!" or that of Martha and Susanna in Le Nozze di 
Figaro. 
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In 1894 the lawgiver thus eludes the general principle 
which, after much struggle, was fixed by the Judges of England. 
He eludes the principle in saying that estate duty is imposed 
on a succession which the successor does not claim under or 
by virtue of the British law, if the property is situate in the 
United KingdoA. As a consequence of this fixing of the 
estate duty, we may repeat the same thing which we have 
remarked about the Hungarian death duty — that it is not 
harmonious, and that it conflicts with other systems founded 
on the same principle.* 

But there is another great difference between the two 
systems. It is true that we may say roughly that the general 
principle is the same. Both charge only successions which 
are under their respective latfs, but according to the inter- 
national private law available in Hungary the Hungarian 
succession law is applied to movable successions, when the 
de cuju8 is a Hungarian citizen. According to the inter- 
national private law available in England, the English law is 
applied to successions when the de cujus is domiciled in 
England. As in succession matters the Hungarian law 
applies the lex patrice, and the English law applies the lex 
domicilii, consequently Hungary imposes death duty on the 
movable succession of every Hungarian citizen wherever 
he is domiciled, and England imposes duty on every indi- 
vidual domiciled in England without regard to his nationality. 
This difference is the reason of many conflicts arising between 
the two systems. 

"X," a Hungarian citizen, is domiciled in England. He 
dies in London. His movable property is partly in London 
and partly in Budapest. Death duty is imposed on the whole 
amount of the succession by Hungary and by England. 
This is a case of double imposts. 

Let us take another instance. "Z," a British subject, is 
domiciled in Hungary. He dies on a sojourn in Germany. 
His succession consists of movables situate in Hungary. No 
death duty is imposed on this succession at all. 

We see, in the conflict of the tax laws, cases in which no 

* There is a difference between the general principle as accepted in 
Hungary and in England. In Hungary the deciding point is that the 
succession shall be under the application of the Hungarian law. In 
England the deciding point is that the successor shall claim under or by 
virtue of the British law. It therefore follows that, according to English 
practice, when the succession as a whole is under the application of 
a foreign law death duty may be imposed on that property to which the 
successor is entitled under a British trust or settlement, and which there- 
fore is under British law. No such theory is known in Hungarian law. 
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State imposes duty on certain matters. We may say there 
are also matters which are " heimatslos*" 

These examples show that, from the point of view of 
international law, it is not advisable that the various States 
should impose a death duty except on such successions as are 
under their respective laws, or on such successors as claim 
under, or by virtue of, their respective laws. 

Such a solution of the question should have as a result 
that all difficulties and all conflicts such as we see daily in 
matters of succession should be handed over for decision to 
the tax laws. 

The French law on death duties (U Article 7 du Loi sur 
VEnregistrement du 22 Frimaire cm VII.) is founded on the 
principle that death duties aire imposed on movables and 
immovables situate in France. This was the law up to the 
year 1850. From 1850 the whole system loses its harmony. 
The lawgiver eludes the principle of lex rei site; and, first, 
death duty is imposed on the so-called "valeures incorporelles 
mobilieres des etrangers," i.e., on shares, obligations, Consols, 
&c, which are a part of a succession to which French law is 
applicable, even in the case when the "valeures" are not 
situate in France. 

After the war in 1870, the new law imposes death duties 
also if the said "valeures incorporelles " are part of a succes- 
sion of a person who died while domiciled du droit, i.e., with 
authorization of the Government (Code Civil, § 14), or du 
fait, i. e. without such authorization, domiciled in France ; 
also on the " valeures " not situate in France. 

In the French system you find all three principles which 
may, as we have shown, be used as basis for a system of 
death duty. You find in this system the idea of lex rei sita, 
the idea of lex domicilii, and the idea of lex successionis. 

I think it is of no use now to continue giving illustrations 
regarding death duties in different States. The different tax 
laws enumerated have shown that the systems are not con- 
sistent, and that the whole plan of death duties in different 
States is very bizarre and unsystematic. We cannot wonder 
that, if we examine how death duty is imposed on successions 
consisting of property situate in different States, we get the 
most impossible results. 

We find cases with even triple imposts, others where only 
twice a death duty is imposed, and others, again, where the 
happy successors are free of any tax or duty at all. 

Let us remark some cases. 

"A," a Hungarian citizen, is domiciled in London, and 
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dies there. His succession consists of immovables situate in 
Hungary, English Consols deposited at a London banker's, 
and French shares deposited at a Paris banker's. Hungary 
imposes death duty on the whole* succession, England on the 
whole movable succession, and France on the shares deposited 
in Paris. That is to Bay, the death duty is imposed once 
on the immovables, twice on the movables situate in London, 
and three times on the shares deposited in Paris. 

If you complicate the case by saying that "A" has a 
second domicile dufait at Paris, death duty is thrice imposed 
on the whole movable succession. 

Now we take the same facts, but we will alter them. 
" B " is not a Hungarian, but a British citizen. He is not 
domiciled at London, but in Budapest, where he is deceased. 
His succession consists of English Consols — but not deposited 
in London, but in Paris ; and of French shares, not deposited 
in Paris, but in Budapest. The immovables are not in 
Hungary but in England. Death duty is imposed by England 
on the immovables situate in London, by Hungary on the 
movables situate in Budapest, and no duty at all on the 
movables situate in Paris. 

If we complicate the case by saying that " B " dies during 
a sojourn in Germany, then the whole movable succession is 
free from death duty. 

Now you see, Gentlemen — it is, perhaps, paradoxical to 
say it — that if anybody is clever enough to choose his 
citizenship, his domicile, the country where he places his 
valuables, and last, but not least, the place where he dies, he 
may save his successors the tax of death duty. 

But let us return to serious facts. It is a fact that the 
taxes, if we look at them from the point of view of inter- 
national intercourse, are unjust, and the charges and the 
amount of the charges depend to a great extent on chance. 

We have been speaking till now of death duties, but it is 
an easy matter to exhibit the same phenomena in studying the 
different income-tax systems or other duties ; but time is too 
limited to extend this paper to the examination of other forms 
of imposts. 

I may only mention that I think it would be useful, when 
our Association undertakes the work at another Conference, to 
study the conflicts arising on the foundation of a joint-stock 
company whose shares are distributed in many States, or 
with the issue of shares, Consols, or other securities cir- 
culating in different States. Double imposts are as usual in 
these matters as in successions, and there can be no doubt 
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that these double imposts also have a retarding effect on 
international trade. 

In his note addressed to the Institute of International 
Law, Mr. Westlake points out that double imposts are not 
unjust. He says : " The service which a person receives 
from the Government of a country in which he lives, and in 
which he spends at least the chief part of his income, bears 
some rough proportion to the comforts and luxuries which, he 
enjoys in that country by means of his expenditure, and is 
independent of the source from which his income is derived. 
The service which a person receives from the Government of 
the country in which the sources of his income are situate 
bears some rough proportion to the value of the sources 
of income which, being there situated, are protected by the 
Government of the place in which he spends the income 
derived from those sources. It is, therefore, only just that a 
person should contribute to the revenue both of the country 
in which he possesses property and of that country in which 
he, being resident, chiefly spends the income of that pro- 
perty." And as, according to Mr. Westlake's views, the 
death duty is capitalized income-tax, the same principle of 
taxation must be applied to death duty as to income-tax. 

If we now complete the argument of Mr. Westlake in 
saying that the State, of which the de cujus was citizen, has 
also the right to take duty as recompense for the protection 
which he received from the Government of the State whose 
citizen he was, and by saying there is some rough proportion 
between the protection and the death duty, we may, very 
transcendent ally, perhaps, justify the fact that on succes- 
sion death duty should be imposed three times. 

But the aim of jurisprudence is not to justify existing 
defects, but to protect private interests and to further inter- 
national intercourse. It is in the interest of this intercourse 
that on the capital placed in different States taxes and duties 
should be similarly if not equally distributed. Against the 
argument of Mr. Westlake I would appeal to the high 
authority of Sir Thomas Barclay, who said, in his memorable 
Beport presented to the Institute of International Law, that 
" au point de vue public, V objection aux droits de succession 
a ces relations internationales d'interets faciles, qui sont 
favorables au progres de la bonne intelligence entre Us differents 
etats et leurs ressortissants" 

Further, as I pointed out, from the point of view of inter- 
national intercourse and commerce, the great mischief is not, 
perhaps, so much double imposts as the lack of system in 
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taxation. The great mischief is that, if a person wishes to 
place his capital in a foreign country, the question in how 
many States, and which, duties will be imposed is insoluble. 
At every step you really want a lawyer occupied with inter- 
national law questions to work out what export and import 
customs charges are taxed on the money you wish to export 
and import from one State to another, and for every change 
of domicile or residence you want a lawyer to work out what 
influence your change of domicile or residence has upon' the 
amount of tax you are charged with. You require the advice 
of a lawyer always, but the greater public does not ask this 
advice because they have no idea of the facts treated in 
this paper ; and further, I think it would be asking a little 
too much to charge the amounts of capital placed in foreign 
countries a fourth time in favour of lawyers occupied with 
international law. 

The aim of international law must be to secure that the 
general principles of law shall be applied, and that these 
principles and not chance shall determine the right of every 
person. 

If we admit that Mr. Westlake is correct in saying that 
in some cases two or three States have the right to impose 
taxes on the same matter at the same time, then it is mani- 
festly a mischief that this principle is not carried out in 
practice; and it is a mischief that under similar circum- 
stances, on similar objects, it happens that duty is imposed 
once, sometimes twice, sometimes three times, and sometimes 
not at all. 

Even if I do not take into consideration the fact that the 
burden of double imposts retards international commerce, I 
cannot accept Mr. Westlake's view, since in practice, as we 
have seen, the situation is not such that every State imposes 
duty on the income of persons living and earning money on 
its territory, but the situation is, that one State follows this 
principle, another imposes duty on persons domiciled in its 
territory, or only on income earned on its territory, or only 
on the income of its citizens. As I have said, Gentlemen, it 
is the greatest chaos and lack of any system. 

It is therefore the work of international law to make a 
system out of this chaos, and to force the different States to 
apply similar general principles. 

At the beginning of my paper I pointed out that the 
increasing of taxes and duties is nearly connected with the 
development of military force. I could show that in England, 
as far as I know, succession duty was originally established 

15 
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for the purpose of war against France. And as you know 
very well, since the war of 1870 in France foreigners and the 
property of foreigners have been taxed more than previously. 
I recall these points to your memory to say again that I am 
indeed very sceptical, for there is a great difficulty in obtain- 
ing any result. But it will be a very good argument to 
adduce to the lawgivers of different States the consideration 
that, as a consequence of the present situation, a great 
number of objects are free of impost. 

A great part of the Continental States were occupied at 
the Hague Conferences in settling the principles to be applied 
in succession matters. It was fixed then as a general rule 
that all questions arising out of one succession ought to be 
decided by one and the same law. No doubt this principle 
answers to private interests, and it is quite unassailable ; it 
is a great mischief that death duties imposed on one succes- 
sion are not fixed by one and the same law. It is against 
equity that — to return to the case already mentioned — if "A," 
a Hungarian citizen, domiciled in London, wills that his 
fortune, situate in three countries, shall be distributed to a 
different heir in each country, then on one heir once, on the 
second heir twice, and on the third heir three times, is duty 
imposed. This was not the intention of the de cujus, and it 
is surely more according to the principles of equity that one 
and the same law sball govern or fix the right to succession 
and the taxes to be imposed on such succession. The Hague 
Treaty, which is to settle the law to be applied to a succes- 
sion, will certainly be expected to fix what State shall have 
the right to impose death duty on the succession. 

But in the project of the Hague Treaty we find no mention 
of the question of death duty, and, as far as I can see from 
the acts of the Conference, this has not been taken into con- 
sideration. And we may point out again that quite in the 
same way as the Hague Conference has not deliberated as to 
how to settle the difficulties arising out of double nationality, 
so they have not tried to make a treaty solving the question 
of double imposts. 

Citizenship and taxes, that is to say, soldiers and money, 
these are the two questions which present the greatest diffi- 
culty in inducing a modern State to restrain its sovereignty 
by concluding a treaty establishing fixed principles. It would 
be the best and most ideal solution to say that the State, 
which has the right according to the principles of inter- 
national law to settle the questions of any succession, shall 
also have the right to impose death duty on the successions 
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or heirs. This is the best and most ideal solution from the 
theoretical point of view. Practically, I am afraid this solu- 
tion is neither good nor realizable. 

It is not good, because the principles of international law 
are variously understood in the differed States, and conse- 
quently, according to the jurisprudence of every State, a 
different law is applicable to a given succession. Therefore, 
if you say that that State has the right to impose death duty 
which governs the whole succession, you leave the question 
open to the lawgivers of the different States to decide which 
State shall govern the whole succession and which State has 
the right to impose the duty. And it is very remotely 
realizable ; first, you must make a treaty determining the law 
governing the successions and, secondly, a treaty concerning 
the duty. 

Another system (and this system is accepted by Mr. de 
Bar) says that the State in which the de cwjus was last 
domiciled has a right to impose death duties. The same 
objections that we raised against the first system are avail- 
able here also. The law fixing domicile is very different in 
various States, and it often happens that, from the point of 
view of the law in different States, a man has different domi- 
ciles. Further, the idea of lex domicilii is very unpopular in 
the Continental States, and as a great part of the Continental 
lawgivers are abandoning this principle, it would be extremely 
hard to return to it. 

Both principles with which we have been concerned as 
fixing the State which has the right to impose duty are 
founded on juridical conceptions. The idea of domicile, the 
idea of the State governing succession, are both ideas which, 
being juridical conceptions, are variously understood in diffe- 
rent countries. 

In international law it is not advisable to base a principle 
on such conceptions. It is not advisable, because it may 
happen that the solution of the chaos is only a new form of 
chaos. To found a rule on international law you must choose 
a principle which is clear and fixed, and not one to be deter- 
mined by other principles ; in other words, you want a prin- 
ciple based on facts and not on juridical conceptions. Such 
a principle is the lex rei sites, with regard to immovables and 
movables alike, as in the greater number of cases the situs of 
a thing can be easily determined ; the situs is a fact and not 
merely a juridical conception. To fix the situ* of a movable, 
I naturally should not apply the old rule of mobilia sequuntur 
personam. Concerning this principle, it is established both in 
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theory as well as in practice, that it was a good law for the 
Middle Ages, but that it has greatly lost its reason to exist in 
our days. In the case Pullman** Palace Gar Company v. 
Pennsylvania, Mr. Justice Gray ruled (Supreme Court of the 
United States, 1891) : " The old rule expressed in the maxim, 
mobilia sequuniur personam, by which personal property was 
regarded as subject to the law of owner's domicile, grew up 
in the Middle Ages, when movable property consisted chiefly 
of gold and jewels, which could be easily carried by the owner 
from place to place, or secreted in spots known only to 
himself. In modern times, since the great increase in 
amount and variety of personal property not immediately 
connected with the person of the owner, the rule has yielded 
more and more to the lex situs, the law of the place where the 
property is kept and used. ,, He says further : — " For the 
purposes of taxation, as has been repeatedly affirmed by this 
Court, personal property may be separated from its owner, 
and be taxed on its account at the place where it is, although 
not the place of his own domicile, and even if he is not a 
citizen or a resident of the State which imposes the tax." 

But the situs of movables could not always be determined 
by the place where they are. There are a great many things 
called movables which do not actually exist, and have not 
really but only juridically a situs. Such values are, all debts, 
and other values called in the French law, (( valeures incor- 
porelles. 9 ' Consequently the situs of these values must be 
fixed. However, I am of the opinion that we must only fix 
the situs of those " valeures " which really do not exist, t. e. 9 
which do not exist tangibly ; and we must not fix the situs of 
Consols, shares, &c. Concerning "valeurs aux porteurs," Sir 
Thomas Barclay recommends in his aforesaid report the 
foltowing rule : — " Pour les fonds d'Etat, les parts d'interits, 
actions ou obligations des societes representee par des titres aux 
porteurs, le pays dans lequel ces titres doivent Ure presented pour 
la perception des inter its ou dividends y afferont." 

I cannot find it practical to accept this rule, because the 
dividends and interests on shares which have an international 
circulation are not paid only in one country, but generally in 
several countries. Therefore, if you say, as Sir Thomas 
Barclay says, that this State has the right to impose death 
duty on shares on which the interests and dividends are paid, 
then you do not fix any one country, but, taking the facts as 
they generally are, several countries. Similar rules for 
" valeurs aux porteurs " are given by other authors, but time 
is wanting to consider them. It is a great advantage to give. 
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the right to impose death duty to that State on which territory 
the documents or papers in which these values are incorporated 
are situate. It is a great advantage, because the authorities 
of the State can better control them ; therefore, I think the 
best rule is to say that that State has the right to impose 
death duty on shares in whose territory the shares are 
situate. With this slight modification, I accept the rules 
drawn up by Sir Thomas Barclay, and I can only conclude 
by proposing to you to accept these rules as hereinafter 
stated. 

1. Mr. We8tlake says, in his often cited notes, that 
it is a great difficulty to find a solution which the poorer and 
richer States can equally well accept. He says the poorer 
States would not accept a solution founded on the ^•domi- 
cilii, as a great part of shares, &c, are in the hands of 
foreigners. The richer States would not accept a solution 
founded on the lex rei sitce as the situs of the values is . the 
domicile of the debtor, which is often outside its territory. 

2. I may object to Mr. Westlake that the poorer States, 
who are generally the debtors, do not impose duties on the 
money loaned in foreign countries, as they generally think that 
this fact will prove an attraction for foreign capital. The solu- 
tion proposed in my paper is not at all against the interests 
of the richer States. 

Conclusions. 

1. Les successions ne donneront lieu a la perception de 
droits de mutation par deces, que dans le pays de la situation 
des biens. 

2. Sera r6put6 etre le pays de situation des biens 
meubles. 

a. Pour les meubles corporels, y compris la monnaie, les 
billets de banque, fonds d'gtats, les parts d'intgrets, 
actions ou obligations des soci6t£s represents par des 
titres nominatifs ou au porteur, le pays de leur situa- 
tion. 

b. Four les batiments flottants, le pays de leur port 

d'attache. 

c. Four les cr6ances civiles ou commerciales ordinaires, 

qui ne peuvent etre payees dans un lieu determine, le 
pays ou elles sont payables. 



( 230 ) 

Mr. Theodore Sutro (New York) : Mr. President, may I 
be permitted to say a few words with regard to this paper of 
Dr. Wittmann's, if it is before the Conference ? 

The President : The paper is treated as being before the 
Conference. 

Mr. Theodore Sutro : I took great pleasure in reading 
this paper last evening. It covers a subject which is of the 
utmost importance, and at the same time a subject which is 
not only of national but of international consequence. Dr. 
Wittmann in his paper calls attention to the fact that, owing 
to thj conflicting laws of various nations, the same subject- 
matter is taxed sometimes once, sometimes twice, and some- 
times three times. In my own personal experience I may 
say, representing several foreign States, this situation presents 
itself for example. Here is an estate in Germany which owns 
property in the State of New York — personal property. It 
also owns bonds, we will say, of the Italian Government. 
The heirs are all resident in Germany, and the legatees under 
the will are resident in Germany. The executor is a resident 
in the State of New York. Now this question arises under 
the Succession Tax, for example. The estate is taxed under 
the Succession Tax in New York State on all the personal 
property of whatever character. That is what New York State 
claims under its State control to be entitled to, because the 
executor of the estate is resident in New York. Then the 
bonds are State bonds or are Italian obligations. Under the 
law of Italy those bonds, though in the hands of foreigners, 
being issued in Italy and by a fiction of law having their seat 
in Italy, will be probably taxed there, but undoubtedly the 
other personal property which is owned in Germany — the 
tangible personal property — is also taxed in Germany, and, the 
residence of the legatees being in Germany, the Italian bonds 
are also taxed there. So that this estate pays three times on 
all the personal property. The whole estate is taxed according 
to the law of New York State because the executor is resident 
in New York ; it is taxed in Italy because the bonds were 
issued by the Italian Government, and in Germany it is 
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taxed again because the residence of the legatees is in 
Germany. 

Then I should like to refer briefly to Dr. Wittmann's 
further remarks which I think are of great interest to the 
Association. He gives this case. He says : — " 'A,' a Hun- 
garian citizen, is domiciled in London and dies there. His 
succession consists of immovables situate in Hungary, 
English Consols deposited at a London banker's and French 
shares deposited at a Paris banker's. Hungary imposes 
death duty " — by which he means the Succession Tax — " on 
the whole succession ; England on the whole movable 
succession, and France on the shares deposited in Paris. 
That is to say, the death duty is imposed once on the immov- 
ables, twice on the movables situate in London, and three 
times on the shares deposited in Paris." That is only another 
instance of the absolute inequity of the systems of taxation 
which arise by the conflict of laws of the various nations. 
The same subject was brought before the American Bar 
Association by myself as Chairman of the Committee on Taxa- 
tion, and I pointed out that the same difficulty exists of lack 
of uniformity amongst our own States. The reason of that 
is, as Dr. Wittmann in his very interesting paper points out, 
that some States, and also some nations, take into considera- 
tion the lex domicilii, others the place of citizenship of the 
person, and others the lex rex sita, the law of the place where 
the property is situated. Dr. Wittmann suggests — and that was 
also recommended by a Conference of the National Congress 
on Taxation which took place in Buffalo a few years ago and 
has been concurred in by a Committee of the American Bar 
Association — that a good principle that would work with justice 
among the nations is that the location of the property, not 
merely the real property but the personal property, should be 
the place where the succession tax, inheritance tax, and 
other taxes should be imposed, because that is the place which 
can be fixed and is not subject to a fiction. The personal 
property which is located in a certain place is there put under 
the jurisdiction of the Government of that place. The only 
difficulty arises with regard to choses in action — claims ; and 
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that is the only point on which I would differ from Dr. Witt- 
mann. He says that, according to his idea, this taxation 
should be imposed at the place where the evidences of debt, 
bond or whatever it may be, are located. The National Con- 
gress on Taxation, to which I have referred, which took place 
in Buffalo a few years ago, laid down this principle that the 
paper which represents the property should not be taxed at all, 
but that the property should be taxed which the paper 
represents in the locality in which it is situated. 

I should like to conclude by making this motion in view 
of the importance of this subject : — " That the Council take 
into consideration the desirability of appointing a Committee, 
consisting of a representative from each of the countries 
represented by the membership of this Association, to report 
at the next Conference, to be held at Budapest, on the advisa- 
bility of making some representation with regard to this 
important subject of correcting the evils of double, triple and 
multiple taxation of the same subject-matter " ; and if I may 
be permitted to do so, I would suggest that Dr. Wittmann be 
made chairman of that Committee, because he resides in 
Budapest where the Conference will be held and therefore, 
undoubtedly, he will be present. 

The President : If I may say so, it is clearly an important 
subject, and I must aak you to kindly hand up the resolution 
that you intend to frame in writing, so that I can put it 
before we part this morning. Personally, I may say I quite 
concur, and am quite ready to second in substance the reso- 
lution, but I think, if I may suggest it, there must be in 
accordance with our practice two alterations in the form. I 
think it should begin : — " That this meeting is of opinion that 
the Council should be asked to appoint a Committee to report 
upon the questions raised in the paper of Dr. Wittmann." 
I think that the constitution of the Committee ought practi- 
cally to be left to the Council, who will, of course, bear in mind 
the obvious wisdom of appointing representatives of each 
locality if possible, but it would be a pity to stop the action 
of the Committee (because time is the essence in these things) 
by inability to find a member from one or two of the countries. 
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Therefore I think that may be left to the Council, and also 
the question of the Convener had better be left to the 
Council. The Executive Council will appoint a Convener 
who is willing to give the necessary time to the work, and 
also whose knowledge of the subject is such as to enable him 
to do it with comfort to himself and the other members. 
Locality has also to be considered, because, of course, a Con- 
vener has if possible to gather together at any rate some 
members of his Committee, and therefore a central place like 
Paris, or Berlin, or London, is rather more practically 
advantageous than a more distant place ; but if Mr. Sutro 
will kindly allow those slight modifications to be made, I 
certainly shall have great pleasure in seconding the resolution 
that the Council should be asked to appoint a Committee, and 
quite naturally the gentleman who has spoken will have not 
only a place on the Committee but, if possible, should be 
appointed Convener if he be able to undertake it. 

Mr. Theodore Sutro : It will take a great deal of time, 
and personally I have no great anxiety to be on the Com- 
mittee. I withdraw the resolution. 

The following resolution was then proposed by Mr. Sutro 
and seconded by the President : — 

"That it is the opinion of this Conference that the 
Council of the International Law Association should appoint a 
committee to consider and report to the Conference of this 
Association, to be held at Budapest in 1908, on the subject- 
matter of the paper of Dr. Erno Wittmann, of Budapest, on 
Double Imposts, which was presented by him at the Portland 
Conference, 1907, of this Association." 

The President : I have no doubt that that would be the 
wish of the Conference here, because it is a very important 
subject, but according to our rules no vote need be taken 
because this will ipso facto now come before the Executive 
Council to appoint a Committee. 

The motion was adopted. 

The President : I will now ask Mr. Ronald Walker kindly 
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to read Dr. Hindenburg's paper. Our old friend Dr. Hinden- 
burg is unfortunately unable to be here, but he has written 
for us this most interesting paper, and I think he will be 
pleased if it is read to the Conference. 

Mr. Ronald Walker (London) then read the following 
paper : — 

EVIDENCE OP FOREIGN WITNESSES. 

When it becomes necessary to take the evidence of wit- 
nesses in foreign countries the difficulties in the way are 
great. That is to be regretted. It is natural that it should be 
difficult to come to an agreement to make foreign judgments 
executory: it is not the same with witnesses. All States 
ought to be ready to agree in order to facilitate the establish- 
ment of truth without difficulties and loss of time. 

The system which is practised in most States, and which 
we shall call the " universal " system, is based on the principle 
that the examination of witnesses is to proceed under the 
authority of the tribunal which is to decide the case. The 
party declares that he desires to prove such and such facts, 
produce such and such witnesses, put such and such questions 
to the witnesses. The tribunal accordingly pronounces an 
interlocutory decree authorizing the examination of the 
witnesses, if it comes to the conclusion that their testimony 
is relevant to the case. The party produces this interlocutory 
decree before the tribunal within the jurisdiction of which the 
witness has his abode, and the judge thus addressed summons 
the witness for examination. If the witness has his abode in 
foreign parts, it is necessary to have recourse to diplomatic 
intervention. The foreign judge is under no obligation to 
respect the interlocutory decree. It is thus necessary for the 
party to have recourse to the Minister of Foreign Affairs. 
This statesman writes to his colleague in the foreign country, 
and according to the established usage of courtesy the latter 
writes to the competent tribunal requesting it to examine the 
witnesses in the way prescribed by the interlocutory decree. 
A different system is practised in Denmark and Norway. 
According to their system, interlocutory decrees authorizing 
the examination of witnesses are not in use. It is left to the 
litigant party alone to decide if he wants witnesses. If that 
is the case, he summons the adversary and the witnesses to 
appear before the tribunal of the locality where the witnesses 
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have their place of abode. It is the right of a party to have 
the testimony of witnesses taken if he has any interest in doing 
so. He establishes that a lawsuit is pending between him 
and the adversary. This is sufficient. It is then presumed 
that the party has an interest in having the witnesses 
examined. It is not necessary that the judge should be in- 
formed of the merits of the case. His duty is only to require 
the witnesses to answer interrogatories, which are presented 
to him, framed by the party ; and to be assured that the wit- 
nesses understand the questions which are put to them. The 
law recognizes, nevertheless, that a party may ask for wit- 
nesses only in order to protract the suit. To meet such cases, 
it is admitted in theory that the judge shall in such circum- 
stances refuse to hear the witnesses. But practically this very 
seldom happens. Even in cases where the tribunal is inclined 
to think that the witnesses will be of no value for the purposes 
of the litigation, it must consider that it is possible that the 
tribunal which will have to decide the case may be of a 
different opinion. It would operate injuriously to the party 
to refuse to hear his witnesses, and thus to prevent him from 
offering evidence which might be decisive. It is therefore 
seldom that the defendant opposes the examination of the 
witnesses. If he does so, he is very seldom listened to. If 
there is the slightest possibility that the evidence may be of 
value before the judges who have to decide the case, in first 
instance or on appeal, the witnesses will be examined by the 
judge, who will abstain from giving any opinion about the 
value of their testimony. The ordinary formula is " that the 
witnesses be admitted,'' insomuch as it will be the duty of the 
tribunal who will try the case to decide whether the testimony 
is relevant to the case or whether it is irrelevant. It must 
be granted that with this system it is possible to produce 
witnesses without value, only in order to protract the suit, 
but it will be shown that the lawsuit is not likely to be 
expedited under the universal system. 

If the Danish party desires the examination of witnesses 
in Norway, there is no difficulty. The Danish attorney 
writes to a colleague in Norway. This gentleman summons 
the witnesses to appear, and gives notice to the adversary, 
allowing him the time to appear which is prescribed by law 
in cases when notice is to be given to a foreigner. He 
establishes that a lawsuit between the parties is proceeding 
in Denmark. No need of diplomatic interference. 

If the witnesses are to be heard in other States, the' 
difference between the systems has created considerable diffi- 
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culty. The foreign tribunal will refuse to take the evidence 
of the witnesses, if that has not been prescribed by an inter- 
locutory decree. But such decrees have always been unknown 
to our law. In order to remove this difficulty a recent law 
(18th December, 1897) has authorized interlocutory decrees 
of this kind. But that is only in order to make it possible 
to have witnesses examined in foreign countries. We have 
been obliged to adopt in such cases the " universal " system. 

It is apparent from what has been said that the Danish 
system is no obstacle to the operation of the " universal " 
system, where that is in use. Countries which prefer the 
latter system can continue to employ it without taking the 
Danish system into account. But they would be better 
advised to adopt a different course. It may be granted that 
the " universal " system is rational. It is not agreeable to 
appear as a witness. It follows that a person should only be 
forced to do so when a competent court decides that it is 
necessary. Therefore an interlocutory decree is requisite to 
authorize the examination of witnesses. On the other hand, 
it seems evident that when the interest which a party has in 
the production of his witness is compared with the interest of 
the witness not to be disturbed by the necessity of appearing 
before the tribunal, the interest of the party is by far the 
more considerable. As for the opposing party, he has abso- 
lutely no interest in opposing the examination of witnesses, 
if it is not abused with the object of protracting proceedings. 
The opposing party is sufficiently protected by the tribunal, 
which has to decide the case on its merits, and which will 
disregard irrelevant testimony. 

It is a general rule that events are presumed to follow their 
ordinary and normal course. The party who asserts what is un- 
usual has the burden thrown upon him of proving it. Now it 
is not in the ordinary course of events that a person should incur 
trouble and expense in order to get testimony admitted which 
is of no value to his case. For this reason the interest of the 
party is presumed under the Danish system. If he wishes to 
prevent witnesses from being examined, the opposing party 
has to prove that their evidence is of no importance. In 
case of doubt the witnesses are to be admitted. When it is 
a principle — and it is so in the Danish law — that the party 
shall produce his evidence as soon as it is possible, and that 
he can claim no adjournment of the case when he has 
neglected this duty, there is little danger that he should 
invoke testimony in order merely to protract the pro- 
ceedings. 



( 287 ) 

This is the difference between the " universal" system and 
the Danish system. 1 According to the " universal " system 
the above-mentioned rule as to the burden of proof is dis- 
regarded. The party has to prove what is really the ordinary 
course of events. In the great majority of cases this proof 
will not be difficult, especially if it is admitted that the 
witnesses are to be examined in every case of doubt. But 
this system occasions delays and costs which might well have 
been spared. Is it necessary to plead and to have inter- 
locutory decrees about a question which is naturally decided 
by the final judgment in the case? Why any diplomatic 
interference? It is to be presumed that the Ministers of 
Foreign Affairs raise no difficulties. But if this is the case, 
why trouble them with unnecessary labour? It will perhaps 
be said that this is necessary. Evidently a tribunal cannot 
obey an interlocutory judgment delivered in a foreign 
country. This follows from the idea that an authorization 
is necessary when witnesses are to be heard. It is other- 
wise when it is the principle that a party shall have the right 
to produce his witnesses, whenever he has an interest in 
doing so. It is then immaterial whether the lawsuit is 
pending in the same country, or in foreign ones. Whenever 
there is a lawsuit, the interest on his part is presumed, and 
that is sufficient. 

The first reform needed is to abolish altogether the diplo- 
matic intervention. It is clear that when witnesses are 
wanted in a lawsuit, other States ought not to refuse their 
assistance. In the United States of America the tribunals 
assist one another in this respect. . If it is the law of a 
country that its tribunals cannot hear witnesses in virtue of 
an interlocutory decree in another State, such right should be 
given them by treaty. But the simplest way would be to 
adopt the Danish system, and permit the examination of 
witnesses whenever the pleading party asks for them. Then 
all difficulties cease. No treaties are needed. 



[Note on the British Practice. — By the ForeignJTribu- 
nals Evidence Act, 1856 (19 & 20 Vict., c. 118), the British 
Courts can order the attendance for examination of any 
witness whose testimony is desired by a competent foreign 
Court in a pending civil or commercial matter. This 
apparently means that the foreign Court must be recog- 
nized as competent by its own Sovereign — not that the 
British Court must enter into the question of whether the 
foreign Court is justified on British principles of private inter* 
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national law in proceeding with the case. As the making of 
the order is discretionary, it would possibly be refused if the 
foreign Court, though municipally "competent," were not 
internationally so. Something in the nature of an inter- 
locutory decree on the part of the foreign Court must be 
forthcoming, since its desirousness of the testimony is 
essential ; it is provided that the certificate of a diplomatic 
agent, or, if the country maintains none, then of its London 
Consul, is sufficient (but not necessary) evidence of this. (By 
the Extradition Act, 1870, similar provisions are made in 
criminal matters (88 & 84 Vict., c. 52, § 247)). 

But these statutes (owing to their wording) do not authorize 
the Court itself to hear the evidence by its ordinary judges or 
to remit it to a Court to hear it — but only to appoint an 
examiner, who, of course, is for the time being their officer. 
(Baron de Bildt (1905), 7 Fraser 899.) In the case just 
quoted, the Swedish Ambassador presented a petition to the 
Court of Session, asking for evidence to be taken before the 
Sheriff- Substitute at Dundee — i.e. in the Sheriffs Court. 
" [The Swedish Court] ," says Lord Dunedin, " seems to have 
thought that they were entitled to apply to this Court ... to 
examine these witnesses before them as a Court. Now that is, 
of course, a misapprehension, because this examination has 
to be conducted in accordance with the provisions of the 
Foreign Tribunals Act, and that Act does not provide for any 
such procedure. So we are not doing any discourtesy to the 
foreign Court by not carrying out that part of the application 
which requests that this enquiry should proceed before a 
particular individual. ... I do not treat the request that 
it should be sent to the Sheriff* Substitute as part of the 
prayer, but merely as a suggestion. ... It seems to me 
that such an enquiry is just like an ordinary commission," and 
his Lordship thought it best to remit it in the usual way to a 
member of the Bar. Lords Adam and Kinnear concurring, 
the order was made directing the examination to proceed 
before Mr. B. A. Lee, advocate. 

B.S.C.i 0. 87, rr. 54-59, prescribe the English procedure 
and appear to contemplate the same course ; though r. 58 
seems (whether intra vires or not) to authorize the evidence to 
be taken in the manner requested by the foreign Court, or stated 
by it or the applicant to be in accordance with its practice 
or requirements; whilst in the absence of such special 
directions the evidence is by r. 58 to be taken under Part II. 
of the same Order, which authorizes it to be taken in court, 
as well as before examiners. 
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E converso, the practice of the English Court has hitherto 
been not to invoke the assistance of the foreign Court for the 
procurement of evidence, except where the attitude of the 
territorial sovereign renders it necessary. It proceeds to the 
foreign country itself, in the person of its Commissioner or 
special examiner. When it is not permitted to do this, it 
issues letters of request to a foreign Court, by an interlocutory 
order, in obtaining which there is very little expense or delay 
involved ; and this course is now generally preferred. 

Further, by the Merchant Shipping Act, 1894, § 691 (a 
provision to which no reference is made in the Annual 
Practice), a perfectly general rule is enacted, rendering 
depositions on oath " in relation to the same subject-matter/' 
if made before a British consular (N.B., not diplomatic) officer 
anywhere abroad, admissible as evidence in any legal proceed- 
ing in any part of the empire. The only limitations are that, 
if the evidence is offered in a criminal matter it must have 
been made in the presence of the accused, and that it must 
be shown in all cases that the witness cannot be found in the 
kingdom at the trial. It is not essential that an opportunity 
should be given of cross-examining the witness. Nor is it 
provided that the consular officer must be acting in his own 
district. Altogether it is a singularly curious piece of 
legislation to which attention is here drawn. The section is 
rubricated — "Legal Proceedings (Proceedings in Cases of 
Offences abroad) " ; but it is quite obvious that its language 
goes far beyond that case. It may perhaps be held to be 
restricted by the context to such depositions as are taken by 
the consul in the course of his duty, under §§ 689, 690, to 
hold certain enquiries. — Th. B.] 

The President expressed the indebtedness of the Confer- 
ence to Dr. Hindenburg for his paper, and continued : — 

The next matter to be dealt with is a matter which I will 
ask Mr. Hamilton to mention. There has been, before, a 
Report on Company Law ; and when last year it came before 
the Conference at Berlin it appears to have gone back for the 
purpose of consideration upon some points. Mr. Hamilton 
will now tell us how the matter stands. 

Mr. W. F. Hamilton : Mr. President, as the Convener and 
the draftsman of this proposed International Code providing 
for the registration of foreign companies, I ought to say that 
it was considered at the Conference held at Christiania very 
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fully. It was also considered last year, and this resolution 
was passed at Berlin: — "That this Conference adopts the 
principles set out in this draft Code, and refers it for further 
consideration to the same committee as have already 
considered it." I have now to say that we have con- 
sidered the discussion which took place in Berlin, and the 
principal point of difference was one really as to the meaning 
of the words " shall be deemed " — whether they meant 
the same as " sera censee." They are the same, and the 
Committee, having considered this, have adopted the Code as 
it was presented on the last occasion to the Berlin Conference, 
and therefore I move now that this Code be adopted by the 
Association. 

Chief Justioe Baldwin : I second that motion. 

The President : I put now, therefore, the motion with 
regard to this Code which has been published and appears on 
page 807 of the Proceedings of the Berlin Conference. It was 
considered there, and apparently sent back only to be quite 
sure as to the equivalent meaning of words in French and 
English. Mr. Hamilton, K.C., has moved, and Chief Justice 
Baldwin has seconded, a motion that this Code be approved. 
It is purely a formal matter and I take it it may be 
passed. 

The motion was adopted. 

The President : Now what appears on the programme as 
the next matter to be dealt with is the question of " Foreign 
Judgments : Beport of Committee " ; but I understand that 
will have to stand over, as the Council have not received any 
communication from the Committee in question. There 
remains, therefore, before the last and final proceeding one 
matter of some importance that possibly some mem- 
bers here, and especially our American friends who are 
members, may be glad to hear, at any rate in substance, 
which should have been read on the first day, namely, the 
Report of the Executive Council for the year, which has 
been approved by our President. I will now call upon Mr, 
Phillimore to read the Beport. 

Mr. G. Gc Phillimobe then read the following Report :— 
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REPORT OP THE EXECUTIVE COUNCIL FOR 
1906-1907. 

1. Since the Conference at Berlin the Executive Meetings. 
Council has met four times in London. 

2. International Arbitration has, owing to the debates Arbitration, 
of the Second Hague Conference, occupied a position of 
marked prominence during the past year. The subject is 

clearly one which will not recede in importance, and this 
Association will do well to devote in the future, as in the 
past, close attention to its study. 

.3. The General Average Committee has been entrusted General 
by the Executive Council with the function of providing verage * 
a Board of Average Adjusters who would be prepared to 
deal with cases of divergence which may arise in practice 
as they occur, in accordance with the recommendation of 
the Conference at Berlin. One such case has already 
been submitted to the Association. 

4. The work of the Committee on the Recognition of Recognition 
Foreign Companies has now been completed by the accept- connwmes. 
ance of their Draft Code (subject to redaction) at the 

Berlin Conference, and it is hoped that this statement of 
simple principles may provide a basis for some inter- 
national agreement on the subject, as well as for muni- 
cipal legislation. 

5. Alderman T. Snape, Mr. J. G. Alexander, and Dr. Munich Peace 

Concress 
B. R Trueblood, were appointed delegates of the Associa- 
tion to the Peace Congress to be held at Munich on 
September 9th, 1907. . 

6. The American Bar Association presented at the Conference 
Berlin Meeting, through Mr. G. Whitelock, an invitation Invitatlons - 
to the Association to hold its next Conference at Port- 
land, Maine, immediately after their own Annual Meeting 

on August 26th, 27th, and 28th of this year in that city. 

16 
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An invitation was at the same time tendered to this Asso- 
ciation by various influential Hungarian bodies (the Asso- 
ciation of Hungarian Jurists, the Budapest Lawyers' 
Club, and the Budapest Bar Association) to meet in the 
year 1908, in Budapest. The Council has felt itself justi- 
fied, under the special circumstances, in accepting both 
invitations, the former as a revival of the welcome ex- 
tended to us by the American Bar Association in Buffalo, 
in 1899, and the latter as an opportunity of meeting in a 
part of Europe not hitherto visited by the Association. 

Committees 7. The Committees appointed last year at Berlin to 

aSd N % t rrvate COnsider the 3 uestions of ( 1 ) Neutrality and (2) the Im- 
Property at munity of Private Property at Sea, have been strength- 
Sea - ened by the addition of Mr. Justice Bigham to the 

former, and of the President of the Admiralty Division of 
the English High Court to the latter (of which Lord 
Justice Kennedy has been appointed Convener). A ques- 
tionnaire has been prepared by Mr. de Leval, the Con- 
vener of the Committee on Neutrality, assisted by Dr. 
Baty, and has been widely circulated among publicists 
and other persons interested : as yet few replies have been 
received, owing to the complexity of the matters dealt 
with, and to the reserve imposed on so many jurists and 
diplomatists by their position as delegates to the Second 
Hague Conference. 

Other recom- 8. The subjects of Divorce Jurisdiction and Inter- 
of G the Berlin national Arbitration on questions of vital interest and 
Conference, national honour, which were referred to the consideration 
of the Executive Council at the Berlin Conference, have 
been kept in view. Both Divorce Jurisdiction and Inter- 
national Arbitration appear on the programme of the 
Portland meeting. 

Hon. 9. The Eight Hon. the Earl of Jersey, G.C.B., G.C.M.G., 

Treasurer. j^ consen ted to be appointed as Honorary Treasurer of 
the Association. 

Brussels 10. The Council has noted with gratification the visit 

London. m recently paid by a number of members of the Jeune 

Barreau de Bruxelles, under the leadership of their 
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President, M. H. Carton de Wiart, Deputy of the Bel- 
gian Parliament, to the Eoyal Courts of Justice, the new 
Central Criminal Court, and the Inns of Court, London, 
under the guidance of Mr. English Harrison, K.C., Chair- 
man of the General Council of the Bar, Mr. Kadcliffe, 
K.C., and other members of the English Bar. The 
visitors were the guests of the Benchers of the Middle 
Temple (Mr. Justice Bigham, Treasurer) at luncheon, in 
the Hall of that Inn ; and of the Benchers of Gray's Inn 
(Mr. Eeader Harris, K.C., Treasurer) for tea in the Hall. 
At the luncheon, Mr. Justice Phillimore, President of the 
Association, was in the chair. The senior members of 
the Jeune Barreau were received in his private room at 
the Courts by the Lord Chief Justice, Honorary Presi- 
dent ; and at the Central Criminal Court by Sir Charles 
Mathews, leader of the Bar there. 

11. The Council retains in view the important subject Bills of 
of the Unification of the Law of Bills of Exchange, ^ hange 
which was found last year to be attracting so much 
attention in Germany, and which formed the subject of a 

draft code approved by the Conference at Bremen so long 
ago as 1876. The Council invites those members who 
may be interested in a subject of so great commercial 
importance to communicate with the Secretaries. The 
German Eeichstag and the Italian Chambers have, it is 
stated, empowered their respective Governments to con- 
clude Conventions, with a view to securing general uni- 
formity of the law on the subject. 

12. Only one communication has been received in Shipowners' 
response to the invitation contained in the resolution Negligence. ° r 
adopted at Berlin, which asked for expressions of opinion 

from the commercial world relating to the necessity of 
legislative interference between merchant and shipowner. 
This would seem to argue that the need of such legis- 
lation is not urgent. 

13. The death of His Honour Judge Eaikes, K.C., Obituary. 
LL.D., was reported, to the universal regret of the Con- 
ference, during its session at Berlin, 
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The Council also regrets to report the recent deaths of 
the following members : — 

The Eight Hon. Samuel Smith, London. 
The Hon. Stephen Salisbury, Worcester, 

Massachusetts. 
Mr. Hodgson Pratt, London. 
Mr. L. Balchen, Christiania. 
Mr. J. Dent, Newcastle-on-Tyne. 
Mr. W. J. Hunter, Antwerp. 
Mr. W. S. Logan, New York. 
Dr. G. G. Mercer, Philadelphia. 
Mr. Wilhelmus Mynderse, New York. 
Mr. Sigurd E0ed, Tjomo, Norway. 
Mr. W. Martin Wood, Weybridge, Surrey. 

Sir Henry Hozier, who also died lately, was, although 
not a member of the Association, a familar figure at 
many of its Conferences, and a recognized authority on 
all shipping questions, in virtue of his official connection 
with Lloyd's. In that capacity he attended the Conference 
at Berlin. Mr. John Dent was a leading representative 
of British shipping in the North of England, who will be 
difficult to replace. Mr. W. Martin Wood was a some- 
what rare example of an Anglo-Indian publicist of emi- 
nence taking a keen interest in the Law of Nations. 
Dr. Mercer, it is melancholy to recall at this moment, 
acted as one of the Secretaries of the Conference held in 
1899 at Buffalo. Mr. Hodgson Pratt had taken for many 
years a special interest in the work of the Association 
in the field of International Arbitration, and a letter of con- 
dolence was addressed by the Executive Council to his 
widow. 

14. Mr. E. B. D. Acland, K.C., Judge Advocate of the 
Meet; Mr. J. Arthur Barratt, London; and Mr. Leslie 
F. Scott, London, General Secretary of the Comite 
Maritime Internationale, have been appointed to the 
Executive Council. 

15. The Annual Balance-Sheet, as audited, is appended. 
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The Hon. President : I move that the Report be adopted. 

The President : The only questions that can be raised on 
this Report are formal ones, bat it ought to be put finally to 
the Conference : That the Report which you have now heard 
read be approved by this Conference. 

The Report was unanimously adopted. 

At the request of the President the Hon. President then 
took the chair. 

The Hon. President : I understand that Lord Justice 
Kennedy has a proposition to bring before the Meeting, and I 
take the chair to enable him to do it. 

The President : Mr. Chairman, there is only one thing 
remaining to be done, and it is a thing which I propose with 
at once some sorrow and regret at the close of these proceed- 
ings, but also with very great pleasure with reference to 
the terms of the resolution and the subject of the resolution, 
and I therefore beg to move : — 

" That the heartiest thanks of this Conference be tendered 
to the Mayor and the Municipality of Portland, Maine, the 
Cumberland Bar Association, the American Bar Association, 
and the Cumberland Club, to the Hon. Wm. Putnam, Judge of 
the Circuit Court of Appeals of the United States, and also to 
the Hon. C. P. Libby, for the valuable support accorded to the 
proceedings, and the generous and hearty welcome and hospi- 
tality shown to the members of the Conference and their 
families." (Applause.) 

The President : I need hardly, on behalf of those who are 
visitors here as members of the Association, say anything in 
support of the resolution. We have had the utmost hospitality 
and the most genuine kindness shown to all of us, and every- 
thing has been done by every one of those who are mentioned 
in this resolution to make our stay one that will be always 
memorable to us ; and at the present moment our only regret 
is that as times pass so Conferences pass, and we have only 
practically to declare this Conference at an end ; but before 
doing so we desire to place on record our feeling with regard 
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to the happiness which our Conference has given as. (Loud 
applause.) 

Mr. Gaston de Lbval : I beg to second the motion. 

The resolution was unanimously agreed to. 

Mr. J. Parker Kirlin (New York) : Mr. Chairman, the 
general feeling of the members of the Conference is that the 
interest of the meetings has been contributed to in a very 
large measure by the services of the presiding officers, not 
only through the medium of the valuable papers contributed by 
them, but also by their guidance throughout its deliberations, 
and in recognition of this sentiment I propose, on behalf of 
the Conference, the following vote of thanks to them : — 

" That this Conference expresses its utmost cordial thanks 
to the Hon. President, the President and Vice-Presidents for 
their services in the conduct of these proceedings." 

Dr. Victor Schneider (Berlin) : I beg to second that. 

The Hon. President : Perhaps as Chairman I may be 
spared the embarrassment of putting the question by assuming 
that that is the sense of the meeting. (Loud applause.) 

The resolution was unanimously agreed to. 

Mr. J. Arthur Barratt (London) : Mr. Chairman, I think 
we all recognize that the work of the Press at all these 
gatherings is of the utmost value, and influences not only the 
members of the Association present, but those not able to be 
present. Many hundreds of my friends in the profession 
have been, no doubt, greatly pleased to read the very com- 
plete reports of the proceedings given by the Associated Press 
and the local Press here in Portland. I think we all recog- 
nise that the value of the Press is an increasing quantity 
throughout the world, and I am afraid that the influence of 
this Association would soon be at an end if it were not for its 
great scope. I, therefore, have great pleasure in proposing : 
" That this Conference desires to express its high appreci- 
ation of the excellent reports of the proceedings given by the 
Press. ,, (Applause.) 

Mr. Cheney Hyde (Chicago) : I beg to second that. 

The resolution was unanimously agreed to. 
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The Hon. President : The Chair takes great pleasure in 
adding its testimony to the excellence of these reports as 
compared with those which we have had at some of our 
former Conferences. 

The allusion made in the Beport of the Executive Council 
to the death of Mr. Hodgson Piatt will bring a sense of 
sorrow to some of the older members of the Conference 
present to-day. I think I may say that no one has been a 
more steady friend to International Arbitration and to the 
general progress of the world towards peace by law than Mr. 
Hodgson Pratt, who took an interest in this Association of the 
deepest character. I think I met him for the first time at the 
first Conference of this Association which I ever attended 
which was at Berne, in 1880. I have met him repeatedly at 
other Conferences since, and he has taken a very active and 
valuable part in the Conferences of the Association. (Hear ! 
hear ! ) 

Let me in closing our proceedings recall to the attention 
of the members of the Association, what was stated in the 
Beport of the Council, that our next meeting will be held at 
Budapest. I had the honour of representing the Government 
of the United States at the Congress of the International 
Penitentiary Association at Budapest two years ago, and I can 
testify from personal knowledge that it is a most charming 
place at which to spend a week, and that the buildings where 
they will receive us, the Hall of the Academy of Sciences, and 
the Capitol of the kingdom, are of the best for the purposes 
of such an organization as ours, and I am informed by the 
Council of the Association that it will be their endeavour 
to fix the date of the Conference as early in September 
as is possible with the view of allowing Americans who 
wish to be present to return in time to enter upon their 
duties at the Autumn Courts. Sir Wm. Kennedy has ex- 
pressed the feelings of the foreign delegates and members of 
the Association, and I may be permitted on behalf of the 
American members of the Association to say how much we 
appreciate their presence on this occasion, and to add that, as 
far as I know, it is the first time that the Ambassador from 
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one of the great English-speaking countries to the other has 
been present at a meeting of the Association and taken an 
active part in it — (Hear ! hear ! ) — and it is doubly pleasant to 
bear that in mind when the individual who has taken that 
position is so eminent a statesman and so distinguished an 
author as James Bryce. (Loud applause.) I now declare 
the Twenty- fourth Conference of the International Law 
Association adjourned without day. 
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APPENDIX. 



QUESTIONNAIRE ON NEUTRALITY 
with replies received (in order of time). 

Based upon the papers read at the Christiania Conference, 

1905, AND AT THE BERLIN CONFERENCE, 1906, BY Mr. 

Gaston db Leval, Member of the Executive Council, 
Convener of the Committee on Neutrality ; and on an 
article contributed to the London " Law Magazine 
and Review " of February, 1906, by Dr. T. Baty, 
Joint General Secretary. 

Replies and comments are invited from all readers ; and 
should be addressed to G. de Leval, Esq., 85, Avenue de la 
Toison d'Or, Bruxelles, or to the Honorary General Secre- 
taries, marked Neutrality Committee. 

PROPOSITIONS CONCERNANT LES LOIS DE LA 
NEUTRALITE. 

L— DROITS, DES NEUTRES. 

General. 

1. — Le neutre a, en principe, le droit de maintenir, 
pendant le conflit, la situation internationale qu'il occupait. 

Oui. — [Comte Frederic Schonborn.] 

"En dehors de l'6tat de guerre" serait peut-6tre une expression 
plus juste, puisque la neutrality modifie sensiblement la situation 
occupie' pendant la paix. — [R. Kleen.1 

Oui. — [Charles Noble Gregory."] 

Oui. — [J. Pawley Bate.] 

2.— Les belligerants ne peuvent s'arroger le droit de 
restreindre, soit dans son 6tendue soit dans son effet, la 
neutrality proclamee par une puissance tierce. 

Oui. — [Comte Fredemc Schonborn.] 
Bon; — IR. Kleen.J 
Oui. — [Charles Noble Gregory.] 
Oui. — [J. Pawley Bate.] 
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Use of Neutral Land. 

3. — Si Tun des bellig^rants fait usage du territoire d'une 
puissance tierce* pour y faire evoluer les troupes dirig^es contre 
l'autre bellig6rant, celui-ci aura le droit de prendre toutes les 
mesures coercitives necessaires pour se proteger, meme sur 
le territoire neutre, a condition que la puissance neutre 
admette qu'elle n'est pas elle-meme capable de repousser 
l'assaillant. En l'absence de semblable declaration de la part 
du neutre, la contre invasion est une casus belli, mais elle ne 
constitue pas encore un acte de. guerre pour autant que ces 
operations ne soient pas dingoes contre le neutre. 

Oui. — [Comte Frederic Schonborn.] 

Bien que le principe soit juste, le texte ainsi formule pourrait 
donuer lieu a des abus; car un contre- en vahisseur peut toujours 
pretendre que ses operations ne sont pas "dirigees contre " le neutre. 
Mieux vaudrait V interdiction pure et simple de toute violation de 
territoire neutre. Que si le neutre etait trop faible pour register, il se 
trouve dans la meme situation que tout autre Etat viole* dans sa 
souverainete* par un Etat plus fort que lui. La question de savoir 
ce qu'il faut alors faire pour re'primer la violation rentre dans la 
politique tant qu'il n'existe pas des moyens de repression interna- 
tionale sans guerre. — |"B. Kleen.] 

Oui. — [Charles Noble Gregory.] 

Use op Neutral Waters. 

4. — Les memes principes doivent etre appliques a l'usage 
que fait un bellig6rant des eaux et des ports neutres, avec une 
certaine modification cependant, motiv6e par les raisons 
suivantes : 

(a) II y a une difference essentielle entre l'occupation 
militaire d'un territoire par une force armee, oblig6e de 
deplacer la juridiction neutre, et la presence de navires de 
guerre dans les eaux neutres, presence qui est parfaitement 
compatible avec le maintien de la juridiction neutre. + 

(b) La presence d'une armee organis6e sur un sol autre 
que celui t du souverain dont elle releve ne peut s'expliquer 
comme 6tant un usage innocent du territoire, tandis qu'une 
flotte, ou mieux encore un navire de guerre isol6, peut § etre 
envoyg en un port neutre dans une intention non-blamable, 

* Neutre. — [J. Pawley Bate.] 
f Juridiction implique decision. — [R. Kleen.] 
I This is inconsistent with section 3, and is otherwise too 
absolute. — [J. Pawley Bate.] 

§ Ce qui peut 6tre ne fait pas loi. — [R. Kleen.] 
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intention dont il ne serait point regulier de faire juges les 
autres puissances. * L'emploi de la force dans les eanx 
neutres t peut se justifier par le fait (Tune attaque hostile, 
mais settlement a raison du droit de legitime defense! contre 
rennemi, et cela encore a condition que les neutres n'apportent 
qu'une assistance inggale ou insuffisante.§ 

Oui. — [Comte Fbedebic Schonbobn.] 

II n'est plus admis qu'un bellige'rant puisse usurper les ports 
neutres ; car chaque Etat est maitre chez lui, et la belligerance ne 
suffit pas, elle seule, a supprimer cette regie dfooulant de la 
souverainete' (reconnu dernierement et expressement par Vlnstitut de 
droit international dans la session de Gand; voir son Annuaire de 
1906, pp. 884-385). Le prinoipe adopte* et en rigueur c'est que les 
ports et eaux neutres sont en dehor* des operations de guerre, celles- 
ci ne peuvent y 6tre portees (cp. Uegime de la Neutrality, rapport 
de la 3 me Commission de Tlnstitut, art. 67-70) . Les ports neutres sont 
ferme'8 aux navires de guerre des bellige'rants (voir *&., art. 70, al. 1) ; 
sont seuls excepts les cas d'asile par suite de d&resse et de relache 
forcee, oela comme aide humanitaire. Mais encore ces cas tombent 
sous la decision du souverain du port, l'asile ne pouvant etre exige 
(;&.)._ [R. Klbbn.III 

The fact that the greatest naval Power in the world has its own 
ports and coaling stations in all parts of the world, that it can therefore 
operate in all seas without embarrassment even if warships of 
a belligerent are excluded from neutral waters, while all other naval 
Powers would be proportionately still further depressed is the main 
objection to the rule intimated as desirable. I deem it a very serious 
objection to a rule otherwise of great value to the peace of the seas. 
I am not yet able to answer, however, the above very potent 
objection. — [Chablbs Noble Gbegoby.] 

5. — Le bellig6rant a le droit de commissionner des 
vaisseaux dans un port neutreH ; mais le neutre dont il s'agit 
peut refuser de reconnaitre la validity des prises faites avant 

* Que le souverain du lieu. — [R. Klekn.] 

f Serait une operation de guerre qui ferait du territoire neutre une 
partie du theatre des hostilites — cela est inadmistible. — [R. Klben.] 

I Chaque bellige'rant allegue toujours sa " legitime defense," et 
cela dans chaque operation. — [R. Eleen.1 

§ Quelle autorite* jugera l'insuffisance ? — [R. Klekn.] 

|| II va sans dire que ces regies ne sauraient &tre modifies sous 
I' impression de quelque partiality pour telle ou telle marine, selon sa 
force. Que dirait-on si, par example, dans la guerre greco-turque un 
croiseur grec ou turc aurait force" l'entre'e dans un port britannique ? 

H Non. Un bellige'rant n'a aucun " droit" dans un port neutre, car < 
il y est un Stranger jouissant rhospitalite' que Ton voudra bien lui 
accorder ; il n'y est pas chez lui, ou il pourrait commander en maitre 
(Annuaire, I.e.). En ce qui concerne particulierement de commti- 
tionner des vaisseaux belligerants en port neutre, le souverain neutre 
n'a pas meme le droit de le permettre. (Bigime, art. 85, al. 1. 36.) — 
[R. Kleen.J 



I 254 ) 

qu'elles ne soient entries dans un port de bellig6rant ou des 
ses allies. En pareil cas le neutre a le droit dejrefuser a 
pareil vaisseau Thospitalit6 qu'il accorde aux "vaisseaux 
ennemis.* 

Oui. — [Oomte Frederic Schonborn.] 
Non. — [Charles Noblr Gregory.] 
Oui. — [J. Pawley Bate.J 



6. — Le navire bellig6rant croisant dans des eaux ou, par 
droit de traite, il n'a aucun droit de se trouver, doit etre 
reconnu comme combattant. Mais, en ce qui concerne les 
puissances liees par traite, pareil vaisseau est dans la meme 
situation qu'un vaisseau commissionne dans Tun de leurs 
ports. 

Oui. — [Oomte Frederic Schonborn.] 

II semble mieux de supprimer cet article qui, outre qu'il est 
obscur, n'ajoute rien au droit international gen&ral. Pour qu'un traite* 
puisse y apporter modification, il faut que le rapport en question ne 
touchepasun tiers; done, dans l'espece, le neutre etles deux parties 
belligeVantes devraient etre contractants dans ce meme traite\ — 
[R. Klekn.] ' 

Non. — [Charles Noble Gregory.] 
Oui.— [J. Pawley Bate.] 



7. — Les prises amen6es, avant leur condamnation, dans 
les limites du territoire neutre peuvent etre saisies et 
restitutes apres examen par le neutre, si elles sont captures : — 

(a) Dans des limites territoriales du neutre ; 

(b) Far un navire qui a 6t6 commissionne dans ces limites, 
ou qui a fait de ce territoire neutre un usage non autoris6 ou 
une base d'op£rations. 

Oui. — [Comte Fr^d^ric Schonborn.] 

L'interdiction £tablie ici est trop 6troite. Un gouvernement 
neutre est tenu de restituer au propri6taire legitime toute prise 
amende dans les limites de son territoire contrairement a la neutralite. 
Or, est contraire a la neutrality le fait d'y amener des prises non encore 
devenue8 propriety du preneur selon le droit de la guerre (qui main- 
tenant exige le jugement du tribunal pour cela). (Cp. Regime, art. 
66, al. 2, ref. a l'al. 1).— [R. Kleen.] 

Oui. — [Charles Noble Gregory.] 

Oui. — [J. Pawley Bate.] 



* L'entr^e en port neutre avec des prises won adjugees est inter- 
dite (Regime, article 66, al. 1.) — [R. Kleen.] 
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Neutral Ships. 

8.— En aucun cas il n'est permis de couler ou de detruire 
une prise neutre.* Cependant la contrebande absolue peut 
etre dSbarquee sur un autre navire ou jet6e a la mer en cas de 
n6cessite.t 

Le bellig^rant trouvant en haute mer, a bord d'un navire 
neutre, de la contrebande de guerre et une cargaison 
innocente, pourra soit conduire le navire dans un port pour 
Vj faire juger par un Tribunal des Prises, soit, si c'est im- 
possible, detruire la contrebande J ; mais ne pourra, en aucun 
cas, detruire le navire et la cargaison innocente avant un 
jugement r6gulier, meme si le gros temps ou toute autre 
circonstance l'empeche de conduire le navire dans un port. 

Oui. II me semble que la definition de la "contrebande absolue" 
est fort difficile ! — [Comte Frederic Schonborn.] 

In my judgment cases may arise where from stress of weather, 
nearness of hostile force, contagious diseases, lack of hands, &c, 
it may not be possible to sort and unload the cargo and separate 
contraband from innocent cargo or ship from cargo. In such case I 
contend that (as by naval orders of United States and Bussia and 
probably other countries) neutral ships may be destroyed if neces- 
sary without adjudication, proofs being preserved and belligerent 
paying damages if it cannot prove presence of contraband and impos- 
sibility of otherwise preventing same going to enemy. See Congress, 
Arts and Sciences (St. Louis, U.S., 1904), vol. vii, 509-524 for dis- 
cussion of this subject by me, also in Yale Law Journal, December, 
1904. Perhaps proposition 11 covers this. — [Charles Noble 
Gregory.] 

9. — Le neutre qui, en haute mer, volontairement et non 
forcement ni par hasard intervient dans un conflit, en 
s'approchant des parties combattantes doit supporter les 
risques de sa conduite. Les belligerants ont pour devoir de 
pr6venir les neutres du danger auxquels ils s'exposent. 

Non. Je crois que le fait qu'un neutre s'approche seulement ne 
sauraitconstituer une intervention. — [Comte Frederic Schonborn.] 
Tres bien. — [R. Kleen.] 
Oui. — [Charles Noble Gregory.] 
Oui. — (J. Pawley Bate.] 



* Juste.— [R. Kleen.] 

f Attendu que le tribunal seul peut decider la question de savoir 
si tel objet est contrebande, le prendre ou le detruire sans cela 
equivaudrait a un acte de piraterie. — [R. Kleen.] 

| S'il est "impossible" de conduire un navire, presume* coupable 
de transport de contrebande, devant le tribunal, il est par la meme 
impossible de remplir les conditions sine qua non pour traiterles 
objets comme contrebande, car le croiseur n'est pas un juge. — 
[R. Kleen.] 
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10. — Un belligerant n'a aucun droit de troubler les 
vaisseaux neutres en haute mer sous pretexte qu'ils sont un 
obstacle a ses operations ou qu'ils pourraient les faire 
connaitre ; a condition, bien entendu, que les neutres n'agissent 
pas de concert avec les forces de l'ennemi, son gouvernement 
ou ses mandataires. Le belligerant assumant pareille 
supposition agit a ses risques et perils, et s'il est incapable 
d'etablir clairement le bien-fonde de ses soup9ons, il doit au 
neutre non seulement une compensation, mais encore toutes 
excuses et indemnity qu'il est d'usage d'accorder en cas de 
violation de territoire.* 

Oui. — [Comte Frederic Schonborn.] 
Bon. — JR. Kleen.J 
Oui. — [Charles Noble Gregory.] 
Oui. — [J. Pawley Bate.] 



11.— Si certaines circonstances amenent les belligerants a 
endommager ou a detruire un vaisseau neutre en haute mer, 
parce qu'il parait appartenir a l'ennemi, pareil acte sera 
presume comme n'etant point justifie, et comme exigeant des 
excuses et une complete reparation du dommage cause. II 
appartiendra aux belligerants de renverser cettepr6somption; 
mais ils auront a etablir qu'ils n'ont point voulu sacrifier les 
int6rets majeurs des neutres a la surety de leurspropres oper- 
ations ou de leurs interets. mais qu'ils ont, au contraire, pris 
toutes les precautions possibles pour eviter tout danger aux 
neutres, meme en courant eux-memes des risques consider- 
ables. Si les belligerants prouvent que telles ont 6te les 
circonstances, il leur suffira de payer une compensation com- 
pour le dommage subi. 

Oui. — [Oomte Frederic Schonborn.] 

Ne serait-il pas mieux de dire simplement : " Si un bellig&rant 
endommage ou d&trwit" etc. ? Les soi-disant " circonstances " 
furent toujours des pr&extes trop commodes pour couvrir toutes sortes 
d'exces. Pour le res to, le contenu materiel de cet article est juste. 
Cependant, j'estime mieux sa suppression. En effet, en excusant une 
conduite d'apres ce qui parait 6tre, alors que le droit de visite donne 
au belligerant des moyens suffisants pour s'assurer de la reality sous 
ce rapport en v^rifiant V identite* du pavilion, on peut inviter a trop 
de zele sous de faux pre'textes. — [R. Kleew.] 

Oui. — [Charles Noble Gregory.] 

Oui. — [J. Pawley Bate.] 



* Seulement, ne faudrait-il pas aj outer ici ce qu'il faudrait aussi 
accorder pour toute violation eVentuelle de personnes ou de propriety 
en telle occasion? — [R. Kleen.] 
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12.— En g6n6ral, le principe suivant lequel on doit juger 
toute intervention arm6e des bellig6rants envers des vaisseaux 
neutres est que la liberty et la s6curit6 des hautes mers doivent 
dominer sur l'interet des belligSrants. 

Oui. — [Comte Frederic Sohonborn.] 
Tres juste. — [B. Klebn.] 

Yes. Except as the law of necessity is recognised as permitting 
certain interventions. — [Charles Noble Gregory.] 
Oui. — [J. Pawley Bate.] 



Mines. Torpedoes. 

18. — Le meme principe doit etre appliqu6 aux actes qui 
ne sont point dgliberement diriges contre un vaisseau en parti- 
culier (soit neutre soit autre) mais susceptibles de causer un 
dommage en haute mer & des neutres. 

Tout moyen de destruction utilise* en haute mer devra etre 
de nature a permettre au neutre une navigation normale, sauf 
a lui impo8er momentan6ment une deviation de sa route 
ordinaire ou un arret temporaire et exceptionnel, et ce alors 
moyennant uile juste indemnity, a r6gler, a defaut des parties, 
par le Tribunal de La Haye. 

Oui. — [Comte Frederic Sohonborn.] 
Oui. — B. Kleen.] 



Oui.- 
Oui.- 



Charles Noble Gregory.] 
J. Pawley Bate.] 



Les bellig^rants ne pourront, s'il n'existe point d'autre 
issue, fermer tout un dgtroit utilise par la navigation, de 
fa$on a rendre celle-ci impossible ou pgrilleuse, sauf si ce 
d6troit mene uniquement au territoire appartenant a un 
belligerant et est de nature a etre effectivement bloqu6. 

Oui. — [Comte Frederic Sohonborn.] 

C'est logique. — [B. Kleen.] 

Yes. I doubt whether words in fifth line — " et est de nature a 6tre 
effectivement bloqul" — ought to stand, if it would prevent obstruc- 
tions making a passage dangerous to strangers (though not to those 
having information) where the passage appertains solely to belligerent 
territory. — [Charles Noble Gregory.] 

Oui. — [J. Pawley Bate.] 



* Serait utilement remplace* par " autoris^ par le droit inter- 
national " ; autrement, l'expression assez Equivoque pourrait donner 
lieu a des abus, sous pr&exte que telle destruction serait " utile." — 

[B. Kleen.] 

17 
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Les belligerants ne pourront se servir, en dehors de leurs 
eaux territoriales,* ni pour l'attaque ni pour la d6fense, 
d'engins de destruction a d6clanchement automatique. 

Oui. — [COMTE FREDERIC SCHONBORN.] 

Oui. — [Charles Noble Gregory.] 
Oui. — [J. Pawley Bate.] 

Les belligerants ne pourront se servir, me me dans leurs 
eaux territoriales, d'engins de destruction a d6clanchement 
automatique susceptibles d'etre, par la force des elements, 
entraines au-dela de la zone des eaux territoriales. 

Oui. — [Comte Frederic Schonborn.] 

Juste. — [R. Kleen.] 

Oui. — [Charles Noble Gregory.] 

Oui. — [J. Pawley Bate.] 

L'usage des torpilles lanc6es par des navires de guerre 6tant 
consacr6 par Topinion g^nerale, n'est point illegal, bien que les 
torpilles n'ayant point fait explosion peuvent demeurer perdues 
en mer. 

Non. Je suis d'avis que V usage des torpilles en general devrait 
Stre exclu par accord international. — [Comte Frederic Schonborn.] 
C'est douteux. — [R. Kleen.] 
Oui. — [Charles Noble Gregory.] • 

Oui. — [J. Pawley Bate.] 

Le principe ne doit pas etre 6tendu a d'autres cas, meme 
si ceux-ci sont d'une grande importance pour les belligerants 
et n'entrainent cependant qu'un risque mod6r6 pour les neutres. 

Oui. — [Comte Frederic Schonborn.] 

Juste. — [R. Kleen.] 

Oui. — [Charles Noble Gregory.] 

Oui.— [J. Pawley Bate.] 



Neutral Public Vessels. 

14. — Les navires publics sont exempts du droit de visite 
et de recherche. S'ils tendent de forcer un blocus, ils doivent 
etre repousses par la force et etre captures s'ils r6sistent. 
Ils ne peuvent transporter ni troupes belligerants ni d6peches, 
ni contrebande. Mais, si pareille defense n'est point re- 



* Ne faudrait-il pas ajouter, que lorsqu'ils usent de leur droit de 
s'en servir dans leurs eaux, ils doivent annoncer le danger aux 
gouvernements neutres a l'avertissement de la navigation neutre? 
Car, sauf avis contraire, les rapports de navigation entre Etats se 
trouvant en paix, Tun aveo l'autre, sont pr6sum6s se continuer 
re'gulierement. — [R. Kleen.] 
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spectre, la reparation doit en etre demand6e par la voie 
diplomatique. 

Tresbien. — [R. Kleen. J 

Oui. — [Comte Frederic Sohonborn.] 

Oui. — [Charles Noble Gregory.] 

Tes. Sentence 3 seems to suggest that private neutral vessels may 
carry belligerent troops and contraband. It seems to me inelegant 
to make this proposition (8) when no similar proposition has been 
made with regard to blockade-running (see sentence 2). I think 
sentence 3 should be deleted, and sentence 4 be modelled on lines 
parallel to those of sentence 2. Are belligerent despatches meant by 
"dep&ches"? If so, the matter, if stated at all, should, I think, 
be more clearly stated. — [J. Pawley Bate.] 

Packets. 

15. — Les navires postaux appartenant a des proprfetaires 
priv6s, meme en vertu (Tun contrat gouvernemental, n'ont, 
sauf par courtoisie, aucun des droits d'exemption accord6s aux 
navires publics. Mais les valises postales, & bord de navires 
transportant r6guli&rement le courrier depuis un an avant 
l'ouverture des hostility, seront exempts de saisie (sauf dans 
les eaux territoriales des belligerants ?*). 

Oui. — [Comte Frederic Schonborn.J 

Cependant, et bien que les opinions soient partagees sur ce point, 
on a penche* depuis quelque temps a accorder aux paquebots autorise's 
rimmunite' sans restriction, a cause des molestations de moins en 
moins tole*rables pour le service postal, qu'e'ntrainent apres elles les 
visites et recherches (cp. Eleen, Lois et Usages de la NeutraUU, t. ii., 
livre iv., ch. ii. — iii. sous les §§ des articles *' Visite " et "Saisie," 
Exemptions). — [R. Kleen.] 

Oui. — [Charles Noble Gregory.] 

Commission. 

16. — Le droit de visite, de recherche ou de capture, ne peut 
etre exerc6 que par des navires r6guli&rement et definitive- 
ment commissionn6s a cet effet par l'autorite comp6tente de 
T^tat belligSrant. Le navire ayant re$u ce caractere ne 
pourra plus l'abandonner avant la fin de la guerre. 

Oui. II devrait &tre loisible pour t ant au navire commissionne* de 
quitter son caractere sous certaines conditions. — [Comte Frederic 
Schonborn.J 

Juste ; mais [la clause finale] semble §tre une affaire inte"rieure 
de l'Etat bellige'rant.— [R. Kleen.] 

Oui. — [Charles Noble Gregory.] 

Oui. — [J. Pawley Bate.] 



* Dele ?— [J. Pawley Bate,] 
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Certificate. 

17. — II serait desirable que, pendant une guerre maritime, 
les belligerants deleguent leur Consul ou un autre fonctionnaire 
regulier, dans les ports neutres, pour visiter les navires qui y 
font escale, et dont les capitaines en exprimeront le d6sir, a 
l'effet de constater la nature de la cargaison. Ces fonction- 
naires delivereront aux capitaines une patente nette, valable 
jusqu'a la prochaine escale. 

Le fonctionnaire dont il s'agit pourrait prendre toute mesure 
utile a l'effet d'empecher la possibility de modifier frauduleuse- 
ment l'6tat de la cargaison apres le depart du navire — par 
example, au moyen d'apposition de plombs. 

Si le bellig&rant dont le fonctionnaire a visits le navire 
rencontre celui-ci en haute mer, il se contehtera de verifier la 
patente et les plombs, et, ceux-ci 6tant trouvSs en regie, le 
navire sera autoris6 a continuer aussitot sa route, sans autre 
formalite ni retard. 

Oui. Peut-etre on trouvera an peu dur qu'un navire commercant 
doive, dans un port neutre, subire la visite d'un commissaire dengue" 
par un belligerant. Mais comme le proposition me semble eminent- 
merit pratique, je n'ai auoune peine a l'approuver. — [Comte Frederic 
Schonborn.] 

Le principe exprime" iei n'a, consider 6 en lui-meme, rien que de 
juste. Mais il semble douteux qu'il puisse etre appliqu^ sans modifi- 
cation sensible dans le droit d'Etat actuel, etant donne* que les Consuls 
n'ont d'autorite que sur leurs propres ressortissants et les navires de 
leur propre pavilion, et que l'admission dans le territoire d'autres 
fonctionnaires publics relevant d'un Etat Stranger n'est point consacree 
en dehors du droit de legation. — [B. Kleen.J 

Oui. — [Charles Noble Gregory.] 

Oui. — [J. Pawley Bate.] 



Convoy. 

18. — Les navires convoy^s sont exempts du droit de visite 
et de recherche, sauf si des raisons sgrieuses, militant en 
favour de ce droit, sont donn£es au commandant du convoi. 
Dans ce cas, la recherche se poursuit conjointement. 

Oui. — [Comte Frederic Schonborn.] 

Cette restriction au droit de convoi n'est plus admise aujourd'hui 
(voir le R^glement des prises de VImtitut de droit international, § 16, 
dans son Tableau general de 1893). EUe rendrait d'ailleurs le convoi 
meme illusoire, car chaque commandant pourrait all£guer des raisons 
"sfoieuses." — [R. Kleen.J 

Oui. — [Charles Noble Gregory.] 

Oui. — [J. Pawley Bate.] 
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19. — Le fait d'accepter le convoi d'un bellig6rant, rangeant 
le navire ou la cargaison dans le camp ennemi, est une raison 
de capture. 



Oui.— 
Oui.— 
Oui.— 
Oui.— 



Comte Frederic Schonborn.] 
R. Kleen.J 

Charles Noble Gregory.] 
J. Pawley Bate.] 



Blockade. 



20. — L'existence d'un blocus doit etre individuellement et 
express6ment notifi6 a un navire, avant qu'il puisse etre 
accuse d'avoir voulu le violer. 

Oui. II sera utile de bien fixer la maniere, ou les manieres, de 
la notification. — [Comte Frederic Schonborn.] 

Tres juste. — [K. Kleen.] 

No. This would be such a grave departure from English and 
United States understanding of the rule, and with modern means 
of communication is so much less needed than formerly, that I 
doubt its propriety. It would cover many frauds in the blockade, 
I fear. — [Charles Noble Gregory.] 

Except in case of vessels sailing at night without lights. — 
[J. Pawley Bate.] 



Angary. 

21. — Le droit d'angarie peut se justifier en raison de 
n6cessit6s militaires ou navales urgentes, a condition que le 
dommage soit r6par£ envers le propri6taire des objets mobiliers, 
mais ce droit d'angarie ne peut jamais etre exerc6 en haute 
mer. 

Ici je m'abstiens de donner mon avis, n'e*tant pas sufnsam- 
ment pr£pare\ — [Comte Frederic Schonborn.] 

Non. Le droit d'angarie est absolument condamrU. II n'y a 
qu'une tres petite minority d'auteurs qui i'excusent encore. L'Institut 
l'a rejet£ expressement (Annuaire, 1898, p. 284) ; pendant la discus- 
sion il fat qualifie' de "universellement re'prouve' " (%b. pp. 256-257). — 
[R. Kleen.] 

Oui. — [Charles Noble Gregory.] 

Provided that the neutral property is not made to render service 
outside belligerent territory. (No stress would have justified the 
British Government in commandeering a German liner at South- 
ampton to carry troops to South Africa.) — [J. Pawley Bate.] 



II.— DEVOIRS DES NEUTRES. 
Evidence. 

22. -L'intention est une condition trop subtile et trop 
incertaine pour en faire d^pendre la question de savoir si, dans 
un cas donn6, des navires neutres ou leur cargaison peuvent 
etre soumis a Texercice violent du droit d'un bellig^rant en 
haute mer. 

Non. L'intention certes est souvent assez difficile a prouver, 
mais pour les cas ou ce serait possible, je ne voudrais pas en faire 
abstraction totalei — [Comte Frederic Schonborn.] • 
Jnste. — [R. Kleen.] 
? — [J. Pawley Bate] 

Contraband. 

23. — Sont considers cornme contrebandei de guerre les 
objets qui* sont directement utiles t au but de la guerre, en 
tenant compte de la frequence de leur emploi dans un but 
pacifique, tela qu'6taient, au XYIIe siecle, les armes, le 
soufre et le salpetre. 

Les objets qui sont moins directement utiles au but de la 
guerre, et dont l'usage pacifique est frequent t (comme le 
charbon de bois l'etait au XYIIe siecle, le charbon et le coton, 
dans le siecle actuel) ne sont pas consid6res comme contre- 
bande de guerre, et ne peuvent etre ranges sous cette 
denomination sous prgtexte qu'il existe une intention 'de les 
faire servir a l'usage des forces arm6es de l'ennemi. 

Oui. Sous reserve de la definition — fort ^pineuse — de ce qui est 
" directement utile." II se pourrait qu'on devrait, dans certains cas, 
recherclier Vintention pour prouver l'utilite', soit le contraire. — 
[Comte Frederic Schonborn.] 

Attendu que presque tout peut etre, selon les situations, " utile " 
dans une guerre et servir a ces buts mdme directement, la meilleure 
definition de la contrebande est celle qui y comprend "les objets 
fait 8 expres pour la guerre et y servant, dans leur etat actuel § 
immediatement || et special&inent" (ou bien particulierement, c'est a 
dire expres aux buts belliqueux). (Cp. Eleen, De la Coninrebande 
de guerre, Paris, 1893, ch. sur la Notion). Annuaire, 1897, p. 44. — 
[R. Kleen.J 

Non. — [Charles Noble Gregory.] 
Oui. — [J. Pawley Bate.] 

* Definition trop large. — [R. Kleen.] 

t Presque tout peut 6tre directement "utile au but de la 

guerre. ,, — [R. Kleen.] 

I " Est essentiellement pacifique." — [R. Kleen.] 

§ Ce qui veut dire : sans transformation. — [R. Kleen.] 

|| Soit "directement,'* c'est a dire, sans avoir besoin d'etre 

travaill^s. — [R. Kleen.] 
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24. - Sauf si ces objets ne peuvent servir ni directement ni 
indirectement aux operations de la guerre, ils peuvent* devenir 
contrebande de guerre s'ils sont en route a destination d'uft 
port ennemi, servant de base d'equipenient pour ses forces 
navales ou militaires. Mais, dans ce cas, le proprietaire des 
objets a droit au paiement de leur valeur plus 10 pour cent, a 
titre de profit, et le proprietaire du navire qui les transporte 
a droit a son fret et a ses surestaries. 

Oui. — [Comte Frederic Schonbobn.] 

II faut eviter les expressions "peut" et autres semblables qui 
ouvrent une latitude aux oroiseurs, car ils en abusent — 1' experience 
l'a toujours prouve* — et d'ailleurs ils ne sont pas des juges. Je vous 
propose de supprimer tout cet article, qui eVideminent repose sur le 
principe de la contrebande accidentelle, reprouv£e par les modernes 
et par Flnstitut (voir Antmadre, 1896, p. 128). — |R. Klben.] 

Non. — [Chables Noble Gregory.] 

Oui.— [J. Pawley Bate.] 

Declaration op Paris. 

25. — Attendu que la Declaration de Paris, exemptant de 
saisie la cargaison enneraie a bord d'un navire neutre, excepte 
de pareil traitement telles de ces marchandises qui constituent 
de la contrebande de guerre, et attendu que la cargaison 
ennemie n'est jamais une contrebande de guerre, il est 
n6cessaire d'expliquert comme suit la phrase employee par la 
Declaration de Paris : 

II est entendu que, par marchandises! appar tenant a 
Tennemi, Ton comprend : 

i. Celles qui seraient consid6r£es comme contrebande de 
guerre absolue si elles appartenaient a un neutre. 

ii. Celles qui sont la propriety de ou sont consignees a un 
gouvernement ennemi ou a ses agents, et qui sont susceptibles 
de servir a l'usage de la guerre. 

Oui. — [Comte Fbedebic Schonbobn.] 

Get article repose sur une confusion et semble inutile. II 
n'existe aucun doute que les l£gislateurs de la Declaration de Paris 
ont compris par "propriete ennemie" (libre sous pavilion neutre) des 
objets dont les propriitaires sont sujets de VEtat ennemi. C'est 
bien plus que le contenu des Nos. i.-ii. oi-contre. Que si vous 
entendez proclamer le respect de la propriete privee ennemie sur 
mer — principe juste, mais pas encore reconnu — il vaut mieux le faire 
ouvertement (et sous la rubrique alors des " Droits des Neutres ") et 
non pas par une d^figuration du sens d'un traite". D'autre part, on ne 

* Trop elastique.— [R. Kleen.J 

| Ce qui suit n'est pas seulement une explication, mais donne un 
sens tout nouveau a la regie de 1856. — [R. Eleen.] 
X Le mot " confiscates " doit s'ins£rer ici. — [Eds.] 



( 264 ) 

saurait guere dire que 1' expression "contrebande de guerre" ne soit 
pas applicable aux objets d'une oargaison ennemie, car la definition 
de la contrebande dit seulement la nature des objets et ne s'occupe 
pas de la question de la propria. — [B. Kleen.] 

Oui. — [Charles Noble Gregory.] 

If the proposed signification is simply read into the Declaration of 
Paris, what becomes of the exception ? What is meant, I take it, is 
that enemy goods on neutral ships cannot be seized which are 
neither i, nor ii. And, thus read, I agree to the suggestion. — 
[J. Pawley Bate.] 

26. — A pareilles marchandises on n'appliquera pas les lois 
ordinaires de la contrebande de guerre, mais les lois qui, 
ant6rieurement, rgglaient la situation de marchandises enne- 
mies a bord d'un navire neutre. 

Oui.-- [Comte Frederic Schonborn.] 

Inutile. II n'a jamais 6te question d'appliquer a la propria 
ennemie les lois de la contrebande de guerre. — [B. Kleen.] 
Oui. — [Charles Noble Gregory.] 
Oui. — [J. Pawley Bate.] 

Continuous Voyage. 

27. — Sauf dans les limites, ci-dessus expliqu6es, de la 
Declaration de Paris, il ne peut jamais y avoir de la contre- 
bande a bord d'un navire, sauf si ce navire est destine a un 
port belligerant. 

Oui. — [Comte Frederic Schonborn.] 

Semble trop absolu. Si le port de destination du navire n'est 
qu'une £tape pour l'ennemi comme but final, Facte conserve son 
caractere de fait de contrebande, n'importe la nationality du port (cp. 
Annumre, 1896, p. 122; 1897, p. 44).— [B. Kleen.] 

No. Might not this rule by a palpable device enable neutrals to 
contribute war supplies and so greatly protract periods of belliger- 
ency so injurious to the world, if it applies to cases of " continuous 
voyage " in law of contraband and of blockade ? — [Charles Noble 
Gregory.] 

Non. — [J. Pawley Bate. J 

28. — (En conformity avec le § 22) il n'est pas per mis a 
celui qui effectue une saisie, et qui est, par consequent, partie 
interess6e, d'invoquer une presomption, .quelque bien fond6e 
soit-elle en apparence, pour 6tablir que la destination de la 
prise ou de tout ou partie de sa cargaison 6tait autre ou 
aurait finalement 6te autre que la destination indiqu6e dans 
les papiers du bord, et ressortant des declarations de Equip- 
age, sauf si ces temoignages sont contradictoires, ambigus ou 
incomplete, ou sont en contradiction avec la situation physique 
et la direction du navire. 

Oui. — [Comte Frederic Sohonborn.] 

Mais alors le oroiseur etant oblig£ de conduire sa prise devant le 
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tribunal, c'est a ceVm-ci de juger si les papiers et autres temoignages 
sont faux ou incomplets, et dans ce cas proc^der contre le navire 
eelon les regies de prise. — [B. Kleen.] 

No. Fraud is so various that if there are hard and fast rules it 
will certainly avoid them and succeed, and false papers are notori- 
ously common. The rules to meet it must be elastic and adaptable. — 
[Charles Noble Gregory.] 

Non. — [J. Pawley Bate.] 



Confiscation of Contrabandist. 

29. — Le fait de transporter la contrebande de guerre 
absolue entraine la confiscation du navire seulement dans les 
cas suivants : 

(a) Si le fait est contraire a un trait6 formel.* 

(b) Si le proprietaire du navire, ou Tun ou plueieurs co- 
propri6taires du dit navire, sont 6galement proprtetaires du 
tout ou partie de la contrebande, ou s'ils sont directeur, 
secretaire, g£rant ou important actionnaire dans une society 
proprietaire de la contrebande ; ou si le proprietaire de la con- 
trebande est directeur, secretaire, g^rant ou important 
actionnaire dans une soci6t6 proprietaire ou co-proprietaire du 
navire. t 

(c) En cas de fraude ou de destruction des papiers du bord.l 
Le transport d'une contrebande occasionnelle n'entraine 

jamais confiscation § du navire. || Le transport d'une contre- 
bande absolue n'entraine jamais confiscation de la cargaison 
innocente. 

Oui. S'il etait possible, je voudrais encore restreindre le droit de 
confiscation. — [Comte Frederic Schonborn.] 

On n'approuve plus la confiscation du navire pour cause de contre- 
bande, sauf dans le seul cas qa 1 il fait resistance (voir la decision de 
rinstitut en 1897, Annuaire, 1897, pp. 45-46 (1° du § 117 modifie 
du Reglement des prises), et p. 311 ; cela fut vote unanvmement, etla 
doctrine moderne y est d' accord). — [R. Kleen.] 



* Comme le fait est contraire au droit international positif, un 
traits formel n'y ajoute rien. — [R. Kleen.] 

f Ges circonstances manquent de signification pour le faitde con- 
trebande, car ce fait ne depend d'aucun autre droit de proprie*te que 
de celui se rapportant aux objets delictueux, et le d&it lui-meme 
ne demerit pas plus grand parce que le proprietaire des objets possede 
encore quelque autre chose qui se trouve par hasard a ported de la 
main du croiseur. — [R. Kleen.] f Suranne' ! — [R. Kleen.] 

I N'dtant pas des faits de contrebande, se punissent apart, comme 
fraude (voir Kleen, Lois et Usages de la NeutraUte, t. ii., livre iv., 
sons •• Confiscations 11 ). (Cp. Regime, art. 21.) — [R. Kleen.] 

§ Read "sequestration."— [J. Pawley Bate.] 

|| Done a supprimer.— [R. Kleen.] 
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No. For reasons given in connection with 28. — [Charles Noble 
Gregory.] 

No. Bead : — Never involves confiscation of the ship; hut seques- 
tration of the ship during the continuance of the war is permitted, 
unless it can he shown that no owner or part owner of the ship or his 
agent was privy to the carriage of contraband. — [J. Fawlet Bate.] 

PasSAOE. 

30. — Le neutre doit refuser le passage sur son territoire a 
la force arm6e et organise d'un belliggrant, k moins que celui- 
ce ne possede une servitude constituant un droit reel suscep- 
tible de s'exercer en tout temps et dans n'importe quel but 
sur le territoire du neutre. En pareil cas, quelque nuisible 
que puisse etre pour l'autre beliig6rant, pareil usage, il ne 
peut point etre empech6 par la force, et ce n'est point le 
devoir ou le droit du neutre de Pempecher. 
Oui. — fCoMTE Frederic Schonborn.] 

Inadmissible [sauf les mots premiers] . Une servitude ne con- 
cerns pas la guerre. Que si le neutre a conolu un traite de servitude 
concedant expressement le droit de passage, o'est la un parti par 
lequel il 8 y engage a rompre sa neutrality. Un tel pactum turpe ne 
lie aucun tiers ; done, l'ennemi traitera le neutre comme coupable. — 
[E. Elken.1 

Oui. — [Charles Noble Gregory.] 
Oui. — [J. Pawley Bate.] 

Asylum (Land). 

31. — II est du devoir de PEtat neutre d'interner, ou* de 
desarmer, ou de remettre a un autre Etat neutre, dispose a 
les recevoir,t telles forces armees et organises d'un bellig6rant, 
ou tels soldats qui s'y sont rgfugigs, et dont la presence sur le 
territoire neutre perdure plus longtemps qu'il n'est n6cessaire 
pour jouir du droit de passage examine ci-dessus.t Si le 
souverain des personnes internees de la sorte ne paie pas 
aussitot les d^penses faites par le neutre de ce chef, Pautre 
belligSrant doit payer ces frais a son profit : a d6faut de ce 
faire, les personnes internees peuvent etre remises en liberty. § 
Non. Je die non pour l'internement, qui assimilerait le neutre 

au belligerant. Toute autre chose pour le desarmement, qui est 

absolument ne'eessaire. — (Comte Frederic Schonborn.] 

line serai t pas Equitable de faire payer les frais d'internemenfc par 

l'Etat ennemi, et dans la realite, cela ne se fait pas. Les internes 

* L'un et l'autre.— [ R. Kleen.] f Pourquoi ?— |B. Kleen.] 

f Restriction ill^gitime. — [R. Kleen.] 

I Aucun passage n'est permis sauf les convois de la Croix 
Rouge. — IR. Kleen.] 

§ Regies jusqu'ici inconnues et manquant de fondement juri- 
dique. — [R. Kleen.] 
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restent jusqu'a la fin de la guerre, et les frais sont couverts par lent 
gouvernement (Regime, art. 9, al. 1-2 ; art. 69). — [B. Kleen.] 

Oui. — [Charles Noble Gregory.] 

Oui. — [J. Pawley Bate.] 

Asylum (Sea). 

32. — Les navires neutres qui sauvent des matelots nauf- 
rag6s ou des survivants d'une action navale, et les nations 
neutres aux rivages des quelles pareils survivants parviennent, 
n'ont point Tobligation de se constituer les gardiens de ces 
survivants au profit de la Puissance opposSe.* Cependant, si 
cet asile a 6t6 accords dans les eaux territoriales de la Puis- 
sance oppos6e, les homme8 doivent ou t peuvent etre remis a 
celle-ci.J 

Les naufrages doivent, a Tinstar des blesses et malades, tester 
dans VEtat de V asile, jusqu'a la fin de la guerre, a moins qu'ils ne 
soient incapables au service. C'est reconnu par la Conference de 
La Haye de 1899 (Conv. sur l'extension de la Conv. de Geneve, art. 
10, qui, bien que non ratine* par d'autres raisons, fut reconnu quant 
au principe et approuve* par PInstitut dans la session de 1900 
(Annuaire, t. xviii., p. 231) ), en outre etabli par l'lnstitut dans le 
RSgime, art. 10. L'internement des naufrages ne se fait pas " au 
profit de (a cause de) la Puissance opposed," mais parce que autre- 
ment I'asile favoriseraij; le belligerant dont relevent les naufrages. — 
[R. Kleen J 

Oui. — [Charles Noble Gregory.] 
Oui. — [J. Pawley Bate.] 

38. — Le neutre, dans pareil cas de sauvetage ou d'asile, 
peut, sauf si le sauvetage a 6t6 effectu6 dans les eaux du 
belligerant, ainsi qu'il est dit ci-dessus, retenir et interner les 
matelots, sans que cela constitue une offense pour le souverain 
de ceux-ci. Dans un cas semblable, les matelots peuvent 
aussi, sans que cela constitue une offense, etre r envoy 6s dans 
leurs foyers, sur parole. Mais pareille conduite n'est point 
obligatoire pour le neutre, lequel doit cependant, s'il la suit, 
l'exercer impartialement entre les deux parties en conflit. 

Non. Le neutre qui, ayant sauve des matelots en d&resse, les 
traiterait en prisonniers de guerre ceeserait par ce fait d'etre neutre. 
II peut toujours les renvoyer en parole. — [Comte Frederic Schon- 
born.] 

En adoptant le principe con tenu dans Particle 10 du Regime, cet 
article SB serait supprime'. Ce serait mieux, car le principe de Particle 
10 semble assez unaniment reconnu. — [B. Kleen.] 
Oui. — [Charles Noble Gregory.] 
Oui. — [J. Pawley Bate.] 

* Oui.—[CoMTE Frederic Sohonborn.J 

t Lequel? Si c'est un "devoir," ce n'est pas un "pouvoir." — 

t Non. — [Comte Frederic Schonborn.] 

; Cela serait contraire aux principes d'asile. — [B. Kleen. J 
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34. — Un navire, transportant de matelots ayant donn6 leur 
parole comme il est dit ci-dessus, ne peut point etre capture 
par I'autre bellig&ant. Si pareil navire arrive en territoire 
(Tune 4eme Puissance, et que les matelots s'enfuient, cette 
4eme Puissance ne peut etre obligee de les interner ou de s'en 
saisir, mais elle se trouve exactement dans la meme position 
qu'occupait ant6rieurement la Seme Puissance. Gette 4eme 
Puissance cependant n'est point justiftee en intervenant 
volontairement aupres de ces matelots durant leur s6jour a 
bord. 

Oui.— [Comte Frederic Schonborn.1 

Cet article est egalement exclu par suite de l'adoption duprincipe 
de l'internement. — [B. Kleen.] 

Oui. — [Charles Noble Gbegoby.] 

Oui. — [J. Pawley Bate.] 



Base of Operations. 

35. — Les nations neutres n'assument aucune obligation 
d'empecher 1' usage de leurs ports et de leurs eaux territoriales 
par un bellig&rant, sauf les exceptions ci-apres :— 

(a) Elles ne doivent point permettre a un navire belli- 
g6rant, de quelque espece que ce soit, de quitter leur territoire 
en assumant pour la premiere fois un caractere militaire, si 
ce navire est 6quip6 de fa9on a pouvoir servir imm6diatement 
a la guerre, et s'il se trouve a bord un 6quipage arm6 (com- 
missionn6 ou non). 

(b) Elles ne doivent point permettre, dans les limites de 
leur territoire, a un navire bellig6rant, d'augmenter sa force 
combattive (y compris l'adaptation d'appareils t6l6graphiques, 
ou la transformation d'un navire en magasin a torpilles) bien 
qu'elles puissent permettre a pareil navire de faire les travaux 
n^cessaires a Taugmentation de sa vitesse ou de sa capacity 
nautique, ou encore le remplacement de son armement, etc., qui 
a 6t6 temporairement enleve pour reparer ce navire, ant&rieure- 
ment a l'ouverture des hostility. 

(c) Elles ne doivent point permettre que leur territoire 
serve de base a des operations maritimes d'un bellig6rant. 
Des visites r6p6t6es ne constituent pas, par elles-meme, une 
base d'op6rations, mais d'habituelles visites rep6t6es d'un meme 
navire a la meme cot6, constituent essentiellement T^tablisse- 
ment de pareille base d'op6rations. 

Oui. — [Comte Fbederic Schonborn.] 

Les ports et rades neutres doivent etre fermes aux navires de 
guerre des bellige'rants, hors les cas de d^tresse ou de re lac he forced 
(voir ces cas dans Regime, art. 11, al. 1, art. 36, 70) ; car Paide 
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purement humanitaire est le seul fondement legitime ponr admettre 
une force belHgerante dans an territoire neutre — autrement celui-ci 
deviendrait base des operations (cela est reconnu deja avant, voir 
Regimes des navires dams les ports Strangers, art. 42, Annuaire, 
1898, p. 285 ; est adopte* a l'unanimite\ voir ib,, p. 272). Quant aux 
conditions et aux restrictions apporte'es a l'asile humanitaire en 
porfc neutre — qui en tout cas depend du souverain du port, mais je 
presume pour l'aide purement humanitaire sauf notification contraire 
pr£alable — voir dans Particle 70 pr6cite\ Observez notamment que 
tout renfort queloonque pendant l'asile est refuse" (ib. al. 2, et art. 
40). Les articles 36, 40, et 70 du Regime expriment ma maniere de 
voir sur tous les points contenus dans les litt. (a) (b) et (c) ci-contre. — 
[R. Elebn.1 

Oui. — [Charles Noblb Gregory.] 

Query : Whether the final phrase in (a) is necessary. Take, e. <?., 
the case of a speedy scouting vessel. It may be meant for belligerent 
use — but it needs no fighting crew. So, query, alter " pouvoir servir 
immldiatement a la guerre " to some such phrase as " able to be put 
immediately to its military use." — [J. Pawley Bate.] 

86. — Les nations neutres sont en droit de fixer arbitraire- 
ment, comme elles l'entendent, des regies pour le depart de 
leur territoire des navires bellig6rants, a condition qu'elles se 
servent impartialement de ce droit envers chaque belli- 
gerant. 

Si un navire belKg6rant se refuse a ob6ir a ces prescrip- 
tions, il peut etre retenu ou expuls6 par la force : mais il ne 
peut point, alors ou subs6quemment, etre capture par la force 
et d6sarm6, a moins que ce navire bellig6rant lui-meme n'ait 
eu recours a la force.* 

Oui. — [Comtb Frederic Sohonborn.] 

Oui. Ainsi que le prescrit Regime, art. 70, al. 3. — [E. Kleen.J 

No. I am not sure that the first half of the second subdivision 
can be enforced without violating the last half thereof. — [Charles 
Noble Gregory.] 

Oui. — [J. Pawley Bate.] 

87. — Une nation neutret ne peut, ni par donation, emprunt 
ou vente, fournir directement a un belligerant des troupes ou 
du materiel [pouvant servir a lat] guerre. La nation neutre 
n'assume cependant aucune obligation d'empecher ses sujets 
d'agir de la sorte, sauf s'il s'agit d r oflBciers de la nation neutre, 



* Juste. — [R. Kleen.] 

\ Je suppose que "nation" veut dire ici Etat. Mieux serait -alors 
se servir de cette derniere expression, car l'autre est Equivoque. — 
[R. Kleen.] 

I " De." Saul le materiel de guerre (dont la definition est donn^e 
supra, commentant F article 28), fourniture n'est interdite que selon 
article 82 du Rtgime. — [R. Kleen.] 
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ou de tel materiel (par example des croiseurs auxiliaires) sur 
lequel le gouvernement poseede des droits sp6ciaux.* 

Oui. Sous reserve, que je oroyais dire, an lieu de "materiel 
potwant servir " " materiel devant servir." Je crois que la dis- 
tinction est difficile et ardue, mais je crois que la proposition va 
trop loin. — [Comte Frederic Schonbobn.] 

Oui. — [Charles Noble Gregory.] 

Oui.— [J. Pawley Bate.] 



Standard of Care. 

88. — Dans I'accomplissement de sea devoirs de neutrality 
une nation neutre n'est, en aucun cas, obligee d'apporter plus 
de soins qu'elle n'en apporte dans la surveillance de ses 
propres int&ets t ; et, en g6n6ral, des soins moindres seront 
suffisants,t attendu que la guerre n'6tant pas causae par son 
fait, elle ne doit point augmenter ses responsabilit6s, lesquelles 
tendent, d'ailleurs, & la dgcourner de sa neutrality. 

Oui. — [Comte Frederic Schonbobn.] 

Oui. — 'Charles Noble Gregory.] 

Oui. — [J. Pawley Bate.] 

89. — En particulier, le neutre n'a pas a garantir la s6curit6 
de ses eaux territoriales, et ne peut point, en g£n6ral, etre 
rendu responsabile de leur violation. 

Oui. — [Comte Frederic Schonbobn.] 

Principe dangereux ! La securite" dans les limites de la juridioiion 
de l'Etat, meme maritime, doit etre autant que possible garantir 
par le souverain et les violations poursuivies (sauf Fexterritorialite 
des na vires de guerre), sinon but fait, quand c'est trop tard, du 
moins par reclamation. Je conseille la suppression pure et simple 
de cet article. — [R. Kleen.] 

Oui. — [Chables Noble Gregory.] 

Oui. — [J. Pawley Bate.] 



* Ce principe n'est pas contests actuellement. Cependant, attendu 
le courant toujours croissant d' adopter une neutrality plus severe sur 
ce point, selon Pal. 2 de Tart. 29 du Regime, j'estime plus prudent de 
supprimer cette phrase. — [R. Kleen. ] 

\ Je doute de Fopportunite" de ce principe, dont on pourrait 
conclure qu'une nation qui neglige ses propres int^rets pourrait 
le'galement negliger ses devoirs de neutrality aussi. — [B. Kleen.] 

| [Cela] me semble rendre le devoir neutre trop elastique et arbi- 
traire; pourquoi, du tout, e'tablir quelque comparaison entre le 
devoir international et Vint&rit national? Le devoir du neutre 
ne depend pas de sa propre volonte*, mais son int^ret en depend. — 
[R. Kleen.] 
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Loans. 

40. — Une nation* neutre peut autorisert ses sujets, et 
d'autres personnes se trouvant dans son territoire, a preter de 
Pargent ou a ouvrir un credit aux belligSrants, ou a entrer a 
leur service. Cependant, elle n'est point autoris6e a permetfcre 
cette entree au service des bellig6rants, si celle-ci prend la 
forme d'une expedition armee. 

Oui. — [Comte Fbedebic Schonbobn.] 

No. I think it highly desirable that war should be in every way 
limited, and therefore that neutrals should not be authorised to assist 
and extend them as indicated. Money is almost impossible to 
control, but men are more subject to control. — [Charles Noble 
Gbbgoby.] 

Oui.— [J. Pawley Bate.] 

Information. 

41. — Une nation I neutre est en droit de fournir librement 
de son territoire aux bellig6rants toutes nouvelles inventions 
et informations, et elle n'a meme point l'obligation de 
demeurer impartial e dans cette matiere, car autrement la 
s6curit6 des rapports diploma tiques en souffrirait. 

Oui. — [Comte Fbedebic Schonbobn.] 

Cette regie n'est pas incontestable; du moins elle souffre les 
restrictions qui y sont apport^es par l'lnstitut (voir Begime, article 
52), et qui ont deja trouv^ leur expression dans quelques declarations 
de neutrality par les gouvernements. — [R. Kleen.] 

Oui. — [Chables Noble Gbegoby.] 

Oui. — [J. Pawley Bate.] 

Wireless Telegraphy. 

42. — L'usage innocent de la t6l6graphie sans fil a bord des 
navires neutres doit etre tol6re partout. N'est pas repute 
innocent l'usage consistant a donner des informations sur les 
mouvements des belligerants. Pareil usage assimilerait le 
navire a celui qui transporte de la contrebande de guerre. 

Les belligerants, dans les limites de leur territoire et de 
leurs eaux territoriales, seront en droit d'interdire, d'intercepter 
et de troubler les communications par t£l6graphie sans fil. 

Le fonctionnemenfc de la t6l6graphie sans fil a une station 
sur sol neutre, station fonctionnant rggulierement depuis 



* Etat.— [R. Kleen.] 

t Mieux remplacer par "n'est pas tenu d'empecher," car l'expres- 
sion "authorisation" implique un acte gouvernemental positif, — 
[R. Kleen.] 

\ Etat.— [R. Kleen.] 
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un an avant Fouverture des hostility, doit etre autoris6 et ne 
pouvra etre consid6r6 comme une violation de la neutrality.* 

Oui. Je suis d' accord pour la regie g£nerale, mais il me semble 
qu'on serait trop severe en interdisant toute information sur les 
mouveinents des belligerants. Si cette information est donne'e a un 
neutre, elle doit 6tre admise. — [Comte Frederic Schonborn.] 

Oui. — [R. Klben.] Voir la note ci-dessous.* 

Oui. — Charles Noble Gregory.] 

Oui. — [J. Pawley Bate.J 

Legislation ensuring to benepit op one belligerent. 

43. — L'Etat neutre ne doit pas, par des dispositions prises 
apres ou en vue de Touverture des hostility, adopter des lois 
en dehors de ses obligations internationales quand le resultat 
en serait inegal pour les deux combattants, si elles ne sont 
pas motives par ses propes interets. 

(Ainsi l'interdiction de Texportation du charbon ne se 
comprend point, quand elle serait Sdictee au profit d'un seul 
belliggrant.) 

Oui. — [Comte Frederic Schonborn.] 

En general, dans l'Etat moderne, toute loi est porteV par des 
motifs dicte's par l'inte'ret de l'Etat, soit direct soit indirect. Comme 
toutefois cet interet ne peut pas etre l'objet d'une appreciation des 
Etats Strangers, et que, d' autre part, une immixtion etrangere dans 
la question pr&terait aux abus, mieux vaut supprimer cet article. — 
[R. Kleen.] 

Oui. — [Charles Noble Gregory.] 
Oui. — [J. Pawley Bate.] 



* [AUnea 3.J A supprimer. II ne serait pas juste d'obliger un 
Etat neutre a vrihiber sur son territoire, a cause de la guerre, le 
fonctionnement d'une telegraphic sans fil parce qu'elle n'a pas dure" un 
an. Mieux vaut chercher le correctif des abus dans une interdiction 
comme celle exprimee dans le second membre de phrase de l'al. 1 
ci-dessuB. — [B. Kleen. J 



Abbreviations. — Institut = 'Institut de droit international.' — 
Annuadre = TAnnuaire publie apres chaque session du dit Institut, 
a Paris, par A. Pedone, Edit., 13 rue Soufflot.' — Regime = ' Regime 
de la Neutrality,' Projet de Reglement soumis a 1' Institut par la 
Commission institute pour cette reglementation. 
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